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Court of Appeals of the District of Coluimbia 


No. 6240. I 

| 

Detroit Gear and Machine Company, Petitioner, 

i 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 52193. 

i 

Detroit Gear and Machine Company, Petitioned, 

v * 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: H. C. Anderson, Esq., Leon E. Williams, 
Esq., C. Clifton Owens, Esq. 

For Commissioner: A. Clark, Esq., T. F. Callahan, Esq. 

Docket Entries . 

1931. 

Jan. 22. Petition received and tiled. Taxpayer riotified. 

Fee paid. 

“ 24. Copy of petition served on General Counsel. 

Mar. 24. Answer filed bv General Counsel. 

* 

“ 30. Copy of answer served on taxpayer. General 

Calendar. 

1933. 

August 26. Hearing set October 9, 1933. 

Sept. 19. Motion to consolidate with Docket NoJ 60793 

for hearing October 9, 1933 filed by general 
Counsel. September 21, 1933 Granted. 

“ 19. Notice of the appearance of Leon E. Wjilliams 

—counsel for taxpayer filed. 

“ 19. Notice of the appearance of C. Clifton Owens— 

counsel for taxpayer filed. 
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1933. 

Oct. 9. Hearing had before Mr. Sternhagen on merits. 

On motion of petitioner for judgment for 
failure to properly answer—denied. Stipu¬ 
lation of facts with returns Exhibits “A”, 
44 B”, “C” & “D” attached—filed. Peti¬ 
tioner’s brief due October 19, 1933. 

44 18. Brief filed by taxpayer. 

Oct. 21. Memorandum opinion rendered—John M. 

Sternhagen, Division 10. Judgment will be 
entered under Rule 50. 

1934. 

Jan. 8. Stipulation as to deficiency filed. 

44 11. Judgment entered. J. M. Sternhagen, Divi¬ 

sion 10. 

Apr. 6. Stipulation of venue filed. 

44 6. Petition for review by Court of Appeals of the 

District of Columbia with assignments of 
error filed by taxpayer. 

44 6. Proof of service filed. 

4 4 17. Agreed statement of evidence approved and 

ordered filed. 

May 1. Agreed praecipe filed. 

2 Filed Jan. 22, 1931. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 52193. 

Detroit Gear and Machine Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT :AR :D-5: 
WWC-60D), dated November 24, 1930, and as a basis of its 
proceeding alleges as follows : 

1. The petitioner is a corporation with principal office at 
670 East Woodbridge Street, Detroit, Michigan. 
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2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
November 24, 1930. 

3. The taxes in controversy are income taxes for the 

* 

period January 1 to September 30, 1927 and the fiscal year 
ended September 30, 1928 and for approximately $30,- 
400.00. 

4. The determination of tax set forth in the said nptice of 
deficiency is based upon the following errors: 

(a) The respondent has erred in his determination or 
finding that the petitioner should have filed a separate re¬ 
turn for the period January 1, to September 30, 19r}7, and 

the fiscal year ended September 30, 1928, instead 
3 of a consolidated return including the Norge Corpo¬ 
ration and the Refrigeration Products Company 
with which the petitioner was affiliated during the above 
mentioned periods, as defined in section 240 of the Revenue 
Act of 1926 and section 142 of the Revenue Act of 19:28. 

(b) The respondent has erred in computing the t^xes of 
the petitioner for the period January 1, to September 30, 

1927, and the fiscal year ended September 30, 1928, jon the 
basis of a separate return and without combining with the 
income and expenses of the petitioner for the period | stated 
the income and expenses of the Norge Corporation and the 
Refrigeration Products Company. 

5. The facts upon which the petitioner relies as thb basis 
of this proceeding are as follows: 

(a) During the taxable periods January 1, 1927, tp Sep¬ 
tember 30, 1927, and the fiscal year ended September 30, 

1928, the Norge Corporation owned all of the commo^ stock 
of the Detroit Gear and Machine Company and 75 p^r cent 
of the stock of the Refrigeration Products Company, the 
remaining 25 per cent of the stock of the Refrigeration 
Products Company being owned by the Detroit Ge^r and 
Machine Company. 

(b) The Norge Corporation and Detroit Gear and Ma¬ 

chine Company filed consolidated returns for the {period 
January 1 to September 30, 1927, and for the fiscal year 
ended September 30, 1928. j - 

(c) The Refrigerator Products Company filed a; sepa¬ 
rate return for the calendar year 1927 showing a net loss of 
$5,883.72 and a separate return for the calendar yeafr 1928 
showing a net loss of $5,675.68. 

2—6240# 
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4 (d) The petitioner and its parent corporation, the 

Xorge Corporation, elected to file consolidated re¬ 
turns for the period January 1 to September 30, 1927, and 
for the fiscal year ended September 30, 192S. 

(e) The Refrigeration Products Company admits that it 
was in error in filing separate returns for the calendar years 
1927 to 192S and consents that its income and expenses for 
the period January 1, 1927, to September 30, 1927, and for 
the taxable year ended September 30,1928, be included with 
the income and expenses of the Xorge Corporation and the 
Detroit Gear and Machine Company for those periods. 


Wherefore, the petitioner prays that this Board may 
hear the proceeding and find: 

That the Xorge Corporation and the Detroit Gear and 
Machine Company elected to file consolidated returns for 
the period January 1, 1927, to September 30, 1927, and for 
the fiscal year ended September 30, 1928, 

That they did not elect to file separate returns for those 
periods, 

That the omission of the income and expenses of the Re¬ 
frigeration Products Company from the consolidated re¬ 
turns, the inclusion of which would have operated to re¬ 
duce the tax of the affiliated group, can not be construed as 
an election of the affiliated corporations to file separate re¬ 
turns, 

That the tax liability of the affiliated group, viz., the 
Norge Corporation, the Detroit Gear and Machine Com¬ 
pany, and the Refrigeration Products Company for the 
period January 1, 1927, to September 30, 1927, and for the 
fiscal year ended September 30, 1928, should be com- 
5 puted on the basis of consolidated returns for those 
periods, and 

That the respondent has no authority under the Revenue 
Acts to compel the Xorge Corporation and the Detroit Gear 
and Machine Company to have their taxes computed on the 
basis of separate returns for the periods in question when 
thev elected to file consolidated returns. 

(Signed.) H. C. AXDERSON, 

Counsel for Petitioner, 

519 Metropolitan Bank Bldg., 

Washington, D . C. 


GUY T. HELVERING, COM. OF INT. REV. 0 

6 State of Michigan, 

County of Wayne, ss: 

Affidavit. | 

Howard E. Blood, being* dulv sworn, savs that hej is the 
President of the petitioner above-named, and that he is duly 
authorized to verify the foregoing petition above-4amed; 
that he has read the foregoing petition, and is familiar with 
the statements contained therein, and that the facts, stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be trufe. 

HOWARD E. BL0OD. 

j 

Subscribed and sworn to before me this 20th day pf Jan¬ 
uary, 1931. | 

[Seal of C. L. Watkins, Notary Public, Wavne Cjo., 

Mich.] 

C. L. WATKINS j 
Notary Public, Wayne Coiinty. 

My Commission expires March 13, 1931. 

7 Exhibit “A”. 


Treasury Department, Washington. 

IT :AR :D-5. WWC-60D. 

I 

November 24, 1930. 

i 

Detroit Gear and Machine Company, 

670 East Woodbridge Street, j 

Detroit, Michigan. 

Sirs: ! 

i 

You are advised that the determination of your fax lia¬ 
bility for the period January 1 to September 30, 19|27 and 
fiscal year ended September 30, 1928, discloses a deficiency 
of $29,628.09, as shown in the statement attached. ! 

In accordance with section 274 of the Revenue Act of 
1926 and section 272 of the Revenue Act of 1928, nitice is 
hereby given of the deficiency mentioned. Within sixty 
days (not counting Sunday as the sixtieth day) from the 
date of the mailing of this letter, you may petition the 


i 

i 


i 
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United States Board of Tax Appeals for a redetermination 
of vour tax liability for the years in which a deficiency is 
disclosed. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing 
of this agreement will expedite the closing of your returns 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 

will accumulate to the date of assessment of the deficiency. 

* 

Respectfully, 

DAVID BURNET, 

1 Commissioner, 

(Signed) ByW. T. SHERWOOD, 

Acting Deputy Commissioner. 

Enclosures: Statement. Form 882. Form 870. Sched¬ 
ules 1 to 4, inclusive. 

8 Statement of Returns Examined and Resulting Tax Liability. 

Returns Examined. 

Company. Periods. 

Detroit Gear and Machine Company, Detroit, 

Michigan. January 1 to Septem¬ 
ber 30,1927. 

Fiscal year ended 
September 30, 

1928. 

Tax Liability. 

Detroit Gear and Machine Company, Detroit. Michigan. 

Corrected Tax previously 
Period. tax liability. assessed. Deficiency. 

January 1 to September 30, 1927... $15,803.57 $1,648.73 $14,154.84 

Fiscal Year ended September 30, 


1928.i. 42,470.57 26.997.32 15.473.25 

Totals.L. 58.274.14 28,046.05 29,528.09 


•Net income included in consolidated returns filed by the Norge Corpo¬ 
ration, Detroit, Michigan. 


Form. 

1122 * 

1122 * 


The adjustments producing the above-stated results are 
fully explained in the attached Schedules 1 to 4, inclusive. 
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You are hereby advised that the Bureau holds that the 
Norge Corporation, the Detroit Gear and Machine Com¬ 
pany, and the Refrigeration Products Company wei[e affili¬ 
ated during the period ended September 30, 1927 &nd the 
fiscal year ended September 30, 1928, as defined in j section 
240 of the Revenue Act of 1926 and section 142! of the 
Revenue Act of 1928. These sections of the 1926 aJid 1928 
Revenue Acts further provide that corporations' which 
are affiliated may elect to file a consolidated return, or 
separate corporate returns. Section 142 of the Revenue 
Act of 1928 further provides that, “If return for t|he tax¬ 
able year 1927 was made upon either of such bases,! return 
for the taxable year 1928 shall be made upon the same 
basis unless permission to change the basis is grafted by 
the Commissioner.’’ 

9 In your case the first year in which an affiliation 

existed, as defined in the above-mentioned Adts, was 

1927 as the Norge Corporation and the Refrigeration Prod¬ 
ucts Company were not incorporated until January 1927. 
The year 1927 was, therefore, the first year in wh}ch you 
could exercise your right of election under the Act cjf 1926. 
The filing of a consolidated return for the period! ended 
September 30, 1927, which did not include all of thje affili¬ 
ated companies, did not meet the requirements of thd above 
mentioned Act, viz: (a) All of the companies which are 
affiliated must be included in one consolidated rettirn, or 
(b) a separate return must be filed for each company. The 
record discloses that the Refrigeration Products Ccjmpanv 
elected to file a separate return after careful deliberation. 

This office, therefore, holds that each of the affiliated 
companies should, accordingly, have filed separate returns 
for the period ended September 30, 1927 and the fiscal year 
ended September 30, 192S. Reference, section 240j of the 
Revenue Act of 1926, section 142 of the Revenue Act of 

1928 and G. C. M. 8093, Cumulative Bulletin IX-1, page 147. 

Careful consideration has been given in this connection 
to the statements contained in your protest dated Septem¬ 
ber 4, 1930 and fully discussed in the conferences jield in 
the Bureau with your representative on October 30, 1930 
and November 13, 1930. 


3—6240a 
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10 Detroit Gear and Machine Company. 

Period Ended September 30, 1927. 

Schedule 1. 

Xet Income. 

Net income as disclosed by return. $119,030.29 

As corrected . 117,063.49 

Net adjustment . 1,966.80 

Nontaxable income and additional deduc¬ 
tions : 

(a) Depreciation adjustment . $1,966.80 

Schedule 1-A. 

Explanation of Items Changed. 

(a) Total depreciation allowed as shown in 
revenue agent’s report, a copy of which was 


furnished you . $52,407.66 

Amount deducted on return. 50,440.86 

Additional allowance . 1,996.80 


Schedule 2. 

Computation of Tax—1927. 


Income Tax. 

Net income for taxable period. 117,063.40 

Less net loss (section 206, Act 1926). None 

Balance subject to tax. 117,063.49 

Income tax 13V2 per cent. 15,803.57 

Less taxes paid to a foreign country. None 

Total tax assessable. 15,803.57 

Total previously assessed. 1,648.73* 

Additional tax to be assessed. 14,154.84 


*The entire amount of the tax previously assessed on 
the consolidated return of Norge Corporation has been 
allocated to your company for the reason that your com¬ 
pany reported the only net income shown on the consoli¬ 
dated return. Reference Section 240 of the Revenue Act 
of 1926. 
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11 Detroit Gear and Machine Company. 

Year Ended September 30, 1928. 

Schedule 3. j 

j 

i 

i 

Net Income. 

| 

Net income as disclosed by return. $344,684.89 

As corrected . 34^,196.51 


Net adjustment 


1,511.62 


Unallowable deductions and additional in¬ 
come : 

i 

(a) Depreciation adjustment. $1,511.62 

Total . 1,511.62 

; 

Schedule 3-A. 

I 

Explanation of Items Changed. ! 

(a) Total depreciation allowance as shown in 
revenue agent’s report, a copy of which 


was furnished you. $74,439.67 

Amount deducted on return. 75;,951.29 

Excessive deduction . 1*511.62 

i 


Schedule 4. 

Computation of Tax—1927 and 1928. 
Income Tax. 


Net income for taxable year. $343496.51 

Less net loss (section 206, Act 1926). None 


Balance subject to tax. 343^196.51 

Income tax 1214%, 3/12 of $343,196.51. Ilj582.86 

Income tax 12%, 9/12 of $343,196.51. 30*887.69 


42|470.57 


Total tax 
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Less taxes paid to a foreign country. None 

Total tax assessable. 4*2,470.57 

Total previously assessed. *26,997.32 

Additional tax to be assessed. 15,473.25 


12 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 24, 1934. 

United States Board of Tax Appeals. 

Docket No. 52193. 

Detroit Gear & Machine Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the petition of the above-named taxpayer, 
admits and denies as follows: 

1,2. Admits the allegations contained in paragraphs 1 
and 2 of the petition. 

3. Admits taxes in controversv are income taxes for the 

» 

period January 1 to September 30, 1927 and for fiscal year 
ended September 30, 1928. Denies the amount in contro¬ 
versy is approximately $30,400. Avers the amount in con¬ 
troversy is $29,528.00. 

5 (a). Denies the allegations contained in paragraph 5, 
subdivision (a). 

(b) . Admits the allegations contained in paragraph 5, 
subdivision (b). 

(c) . Denies the Refrigeration Products Company filed a 
separate return for the calendar year 1927 showing a net 
loss of $5,885.72; and admits that a separate return was 


* Since your company reported the only taxable income 
shown on the consolidated return of Norge Corporation 
for the taxable year the entire tax previously assessed on 
that return has been allocated to vou. 
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filed for the calendar year 1928 showing a net loss |of $5,- 
675.68, as contained in paragraph 5, subdivision (c) of the 
petition. 

(d), (e). Denies the allegations contained in subdivisions 
(d) and (e). 

Denies generally and specifically each and every Lllega- 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is praved that taxpaver’s appeal be denied. 

(Signed) ' C. M. CHAREST, j 

General Counsel,\ 
Bureau of Internal Revenue. 

Of Counsel: 

J. M. LEINENKUGEL, 

T. G. HISTON, 

Special Attorneys, 

Bureau of Internal Revenue . j 

13 United States Board of Tax Appeals. 


Docket Nos. 52193, 60793. 

Detroit Gear & Machine Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Norge Corporation, Petitioner, 

v. 


Commissioner of Internal Revenue, Respondent. 


C. Clifton Owens, Esq., for petitioners. 

Arthur Clark, Esq., and Thomas F. Callahan, Esq., for 
the respondent. 


Sternhagen : 


Memorandum Opinion. 


The Commissioner determined that under the Revenue 
Act of 1926 these petitioners and the Refrigeration! Prod¬ 
ucts Company were all affiliated; that the filing by the Re¬ 
frigeration Products Company of a separate retuifn was 
an election which bound each member of the group to a 
separate return and that therefore the filing by these two 
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petitioners of a purported consolidated return was im¬ 
proper. The deficiences resulted from the computation of 
each petitioner’s tax separately. The petitioners stand 
upon the returns as made, insisting that despite statutory 
affiliation they had the right to file such returns as they 
did and that the respondent is thereby bound to compute 
their taxes accordingly. The facts are stipulated. 

14 The respondent correctly held that the petitioners’ 
tax liabilities for the periods in question were deter¬ 
minable as upon separate returns. B. B. Bathing Park, 
Inc,. 17 B. T. A. 748; Apartment Corporation, 17 B. T. A. 
876; Pictorial Review Co., 26 B. T. A. 472 (review pending 
C. A. D. C.); Flambeau Paper Co., 27 B. T. A. 299; Forest 
Products Chemical Co., 27 B. T. A. 638 (review pending 
C. C. A. 6). Cf. Radiant Glass Co. v. Burnet., 54 Fed. (2d) 
718; Belvidere Lumber Co., 6 B. T. A. 84; Torrington Co. of 
Connecticut, 21 B. T. A. 1431. 

Enter. 

Judgment ivill be entered under Ride 50. 

Entered Oct. 21,1933. 

15 United States Board of Tax Appeals, Washington. 

Docket No. 52193. 

Detroit Gear and Machine Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Subsequent to the Board’s Memorandum Opinion, en¬ 
tered October 21, 1933, a stipulation was filed, January 8, 
1934, in conformity with which it is, 

Ordered, adjudged and decided that there is a deficiency 
in income tax of the Detroit Gear and Machine Company 
for the period January 1 to September 30, 1927 of $14,- 
154.84, and for the fiscal vear ended September 30, 1928 
of $15,473.25. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) JOHN M. STERNHAGEN, 

Member. 


Entered Jan. 11, 1934. 
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16 [Stamp:] United States Board of Tax j Appeals. 

Filed Apr. 6, 1934. j 

i 

United States Board of Tax Appeals.! 

Docket No. 52193. j 

I 

Detroit Gear and Machine Company, Petitioner, 

| 

v. 

i 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

i 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

i 

To the Honorable the Chief Justice and Associate; Justices 
of the Court of Appeals of the District of Columbia: 

Now comes Detroit Gear and Machine Company, the pe¬ 
titioner herein, a Michigan corporation, and in support of 
this, its petition, filed in pursuance of the provisions of sec¬ 
tion 1001 of the Act of Congress approved February 26, 
1926, entitled the Revenue Act of 1926, as amended by the 
Act of Congress approved May 29, 1928 entitled tjie Reve¬ 
nue Act of 1928, and as further amended by the Acj of Con¬ 
gress approved June 6, 1932, entitled the Revenue Act of 
1932, for the review of the decision and order hereinafter 
described of the United States Board of Tax Appeals ren¬ 
dered on January 11, 1934, respectfully shows to this Hon¬ 
orable Court as follows: 


Statement of the Nature of the Controversy. 

i 

1. On November 24, 1930, the respondent, the Commis¬ 
sioner of Internal Revenue, mailed to the petitioner^ by reg¬ 
istered mail, a notice of the determination of a defi- 
17 ciency in tax for the period January 1, 1927; to Sep¬ 
tember 30, 1927, in the amount of $14,154.84, and 
for the fiscal year ended September 30, 1928, in the jamount 
of $15,473.25. On January 22,1931 the petitioner djily filed 
with the United States Board of Tax Appeals a petition 
for the redetermination of said deficiencies in taxes. 
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2. The deficiencies in taxes claimed by the respondent to 
be due from the petitioner for the period January 1, 1927 
to September 30,1927 and for the fiscal year ended Septem¬ 
ber 30, 1928, with the exception of minor adjustments not 
disputed by petitioner, resulted from the determination by 
the respondent that petitioner's tax liabilities for those tax¬ 
able periods must be determined on the basis of separate 
returns. 

3. The petitioner is a corporation organized under the 
laws of the State of Michigan during the vear 1910. Prior 
to 1927 it had filed its income tax returns on the basis of a 
calendar year. After application duly made by the peti¬ 
tioner it was granted permission by the respondent on July 
15,1927 to thereafter file its income tax returns on the basis 
of fiscal years ended September 30th. 

4. The Xorge Corporation immediately on its organiza¬ 
tion, January 12, 1927, adopted the fiscal year ended Sep¬ 
tember 30th, as its annual accounting period. 

5. The Refrigeration Products Company immediately on 
its organization, January 10, 1927, adopted the calendar 
year as its annual accounting period. 

6. Continuously during the period from January 12, 1927 

to and inclusive of September 30, 1928 the Xorge 
18 Corporation owned 100 per cent of the voting capi¬ 
tal stock of the petitioner and 75 per cent of the 
voting capital 3tock of the Refrigeration Products Com¬ 
pany. Continuously during the same period the petitioner 
owned the remaining 25 per cent of the voting capital stock 
of the Refrigeration Products Company. 

7. Section 240 of the Revenue Act of 1926 conferred the 
right on an affiliated group of corporations to file either 
separate returns for each corporation, or under regulations 
prescribed by the respondent with the approval of the Sec¬ 
retary to file a consolidated return. In the regulations pro¬ 
mulgated by the respondent it was provided in substance 
that corporations, 95 per cent of the capital stock of which 
was owned by the same interests, were affiliated and could 
file a consolidated return. The regulations then defined 
the meaning of the words the “same interests’’ to be the 
same individual, partnership or corporation, or the same 
individuals, partnerships, or corporations, and it was fur¬ 
ther provided that when stock of two or more corporations 
was owned by two or more individuals, partnerships, or 
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corporations, such corporations would not be heldj to be 
affiliated unless the percentage of stock of such corpora¬ 
tions held by each individual, partnership or corporation, 
was substantially the same in each corporation. 

8. The Norge Corporation and the petitioner filed! a con¬ 
solidated income tax return for the fiscal period j ended 
September 30, 1927 and a consolidated income tax j return 
for the fiscal year ended September 30, 1928, including 
therein the income and deductions of both of tho^e cor¬ 
porations. The Refrigeration Products Company filed 

separate income tax returns on the calendar year 
19 basis for the period from January 10, 1927 to Decem¬ 
ber 30, 1927 and for the calendar year 1928. 

9. In the petition filed with the United States Bedard of 
Tax Appeals by the petitioner the facts regarding the 
ownership of the capital stock of the petitioner and tjhe Re¬ 
frigeration Products Company were recited as set forth 
above and in such petition the petitioner alleged ^hat it 
and its parent corporation, the Norge Corporation, elected 
to file consolidated returns for the period from January 1, 
1927 to September 30, 1927 and for the fiscal yearj ended 
September 30, 1928, and that the Refrigeration Products 
Company consented that its income and expenses f|or the 
same periods should be included with the income and ex¬ 
penses of the petitioner and of the Norge Corporation for 
those periods, and that the respondent erred in computing 
the taxes of the petitioner for the period from Janhary 1 
to September 30, 1927 and for the fiscal year ende^ Sep¬ 
tember 30, 1928 on the basis of separate returns Without 
combining for the periods stated the income and expenses 
of the petitioner with the income and expenses of the Norge 
Corporation and the Refrigeration Products Company. 
Wherefore, the petitioner prayed that the United States 
Board of Tax Appeals would hear the proceeding apd find 
that your petitioner and the Norge Corporation elected to 
file consolidated returns for the period from January ^L, 1927 
to September 30,1927 and for the fiscal year ended Septem¬ 
ber 30th, 1928 and that the tax liability of the Norge Corpo¬ 
ration, the petitioner, and the Refrigeration Products Com¬ 
pany, should be computed on the basis of consolidated re¬ 
turns for those periods. 

10. Thereafter, on March 24, 1931, the respondent filed 
with the United States Board of Tax Appeals its answer to 
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the petition in which it was admitted that the petitioner 
was a corporation with its principal office as alleged, 

20 that a notice of deficiencies in taxes was mailed to 
petitioner on November 24th, 1930, that the Norge 

Corporation and petitioner filed consolidated income tax 
returns for the period January 1 to September 30, 1927 
and for the fiscal year ended September 30, 1928, that Re¬ 
frigeration Products Company filed a separate return for 
1928, reporting therein a net loss of $5,675.88, but denied 
that petitioner and its parent corporation, the Norge Cor¬ 
poration, elected to file consolidated returns for those pe¬ 
riods and each and every other fact alleged in the petition. 

11. The petitioner contended in its appeal to the United 
States Board of Tax Appeals that the income tax regula¬ 
tions as promulgated by the respondent, the Commissioner 
of Internal Revenue, under and pursuant to the provisions 
of the Revenue Act of 1926, prevented the inclusion of the 
income and expenses of the Refrigeration Products Com¬ 
pany in a consolidated return with the petitioner and the 
Norge Corporation for the period January 1, 1927 to De¬ 
cember 31, 1927, inasmuch as 95% or more of its stock was 
not owned by the same interests and in the same proportions 
as was the stock of the petitioner and for that reason no 
right of election existed as to whether the income and de¬ 
ductions of the Refrigeration Products Company should be 
included in the : consolidated return, and that the consoli¬ 
dated return filed by the petitioner and the Norge Corpora¬ 
tion was the only proper consolidated return which under 
the respondent’s regulations could be filed for the period 
from January 1, 1927 to September 30, 1927, and that since 
under the income tax regulations promulgated by the re¬ 
spondent, the Commissioner of Internal Revenue, under 
and pursuant to the provisions of the Revenue Act of 1928, 
the returns for the period ended in 1928 must be on the same 
basis as those filed for 1927, it was necessarv that the Re- 
frigeration Products Company be excluded from the con¬ 
solidated 1928 return. 

21 12. The cause being at issue under the rules of 
practice of* the United States Board of Tax Appeals 

upon the filing of the respondent’s answer to the petition it 
duly came on for hearing on October 9,1933. In accordance 
with the agreement of the parties the case was submitted 
to the Board on a written stipulation of facts, which stipu- 
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lation of facts was received in evidence by the United jStates 
Board of Tax Appeals. Thereafter, on October 21,1933, the 
said Board rendered a memorandum opinion in which it 
stated that the petitioner stood upon the returns as made 
and that it insisted that despite statutory affiliation the 
corporations had the right to hie returns as they d}d, and 
the Board held as a matter of law that the petitioners tax 
liabilities for the periods in question were determinable as 
upon separate returns. On January 11, 1934, the United 
States Board of Tax Appeals entered its final orderj of re- 
determination approving the deficiencies as determined by 
the respondent for the period January 1, 1927 to September 
30, 1927 in the amount of $14,154.84 and for the fiscal year 
ended September 30, 1928 in the amount of $15,473.25. 


Designation of Court of Review. 

! 

The petitioner, being aggrieved by the said memorandum 
opinion and order and having entered into an agreement 
and stipulation with the respondent under and pursuant to 
the provisions of section 1002 (d) of the Revenue [Act of 
1926 that said decision of the United States Board 5f Tax 
Appeals may be reviewed by the Court of Appeals of the 
District of Columbia hereby petitions this Honorablej Court 
for the review of said decision. A copy of said agreement 
and stipulation is hereto attached and marked Exhibit A 
and made a part hereof. 

j 

22 III. 

Assignments of Error. 

Your petitioner believes and avers that errors were com¬ 
mitted by the United States Board of Tax Appeals tjo peti¬ 
tioner’s damage and prejudice as shown by the following 
assignments of error: 

1. The United States Board of Tax Appeals erred in 
holding that the respondent, Commissioner of Internal 
Revenue, did not err in refusing to determine petitioner’s 
income tax liability for the fiscal period ended September 
30, 1927, upon a basis of consolidation, affiliating petitioner 
with the Norge Corporation. 
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2. The United States Board of Tax Appeals erred in not 
holding that petitioner's income tax liability for the fiscal 
period ended September 30, 1927 should be computed and 
determined upon the basis of a consolidation affiliating the 
petitioner with certain other corporations, namely, the 
Norge Corporation and the Refrigeration Products 
Companv. 

3. The United States Board of Tax Appeals erred in 
deciding that the petitioner stands upon the returns as 
made for the period January 1, 1927 to September 30, 1927. 

4. The United States Board of Tax Appeals erred in that 
it did not decide the issue raised by the pleadings when it 
decided that the petitioner stands upon the returns as made 
for the period January 1, 1927 to September 30, 1927. 

5. The United States Board of Tax Appeals erred in that 

its decision that the petitioner stands upon the 
23 returns as made for the period January 1, 1927 to 
September 30, 1927 is not supported by the evidence. 

6. The United States Board of Tax Appeals erred in 
deciding the petitioner contended the respondent was 
bound to compute its tax liability for the period January 1, 
1927 to September 30, 1927 on the basis of the returns as 
filed. 

7. The United States Board of Tax Appeals erred in 
that it did not decide the issue raised by the pleadings when 
it decided the petitioner contended the respondent was 
bound to compute its tax liability for the period January 1, 

1927 to September 30, 1927 on the basis of the returns as 
filed. 

8. The United States Board of Tax Appeals erred in 
that its decision that the petitioner contended the respond¬ 
ent was bound to compute its tax liability for the period 
January 1 , 1927 to September 30, 1927 on the basis of the 
returns as filed is not supported by the evidence. 

9. The United States Board of Tax Appeals erred in 
holding that the respondent, Commissioner of Internal 
Revenue, did not err in refusing to determine petitioner’s 
income tax liability for the fiscal year ended September 30, 

1928 upon the basis of a consolidation affiliating petitioner 
with the Norge Corporation. 

10. The United States Board of Tax Appeals erred in 
not holding that petitioner’s income tax liability for the 
fiscal year ended September 30, 1928 should be computed 
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and determined upon the basis of a consolidation affiliating 
the petitioner with certain other corporations, namely, the 
Norge Corporation and the Refrigeration Products 
Company. 

24 11. The United States Board of Tax Appeals 
erred in deciding that the petitioner stands uppn the 

returns as made for the period ended September 30,j 1928. 

12. The United States Board of Tax Appeals erfed in 
that it did not decide the issue raised by the pleadings when 
it decided that the petitioner stands upon the returns as 
made for the fiscal year ended September 30, 1928. j 

13. The United States Board of Tax Appeals eriied in 
that its decision that the petitioner stands upon the returns 
as made for the period ended September 30, 1928 is not 
supported by the evidence. 

14. The United States Board of Tax Appeals erted in 
deciding the petitioner contended the respondent! was 
bound to compute its tax liability for the period September 
30, 1928 on .the basis of the returns as filed. 

15. The United States Board of Tax Appeals erred in 

that it did not decide the issue raised by the pleadings 
when it decided the petitioner contended the respondent 
was bound to compute its tax liability for the period gilded 
September 30, 1928. | 

16. The United States Board of Tax Appeals erjed in 
that its decision that the petitioner contended the respond¬ 
ent was bound to compute its tax liability for the period 
ended September 30, 1928 on the basis of the returns as 
filed is not supported by the evidence. 

17. The United States Board of Tax Appeals enfed in 
entering its decision of redetermination that petitioner 
owed a deficiency in income taxes for the fiscal period 
ended September 30, 1927 in the amount of $14,154.84 and 

in failing to decide there was a refund of iifcome 

25 taxes due to petitioner for the fiscal period ended 
September 30, 1927 in the amount of $793.75. 

18. The United States Board of Tax Appeals erijed in 
entering its decision of redetermination that petitioner 
owed a deficiency in income taxes for the fiscal year pnded 
September 30, 1928 in the amount of $15,473.25 and ifi fail¬ 
ing to decide there was no deficiency in income taxes Owing 
by petitioner for the fiscal year ended September 30,11928. 
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Wherefore, your petitioner prays that the decision of the 
United States Board of Tax Appeals entered herein be 
reviewed and reversed bv this Honorable Court, and for 
such other and further relief as to this Honorable Court 
mav deem meet and proper in the premises. 

DETROIT GEAR AND MACHINE 
COMPANY, 

Petitioner , 

Bv C. CLIFTON OWENS, 

Attorney. 


26 City of Washington, 

District of Columbia , ss: 

C. Clifton Owens, being duly sworn, deposes and says that 
he is attorney for petitioner, that he knows the contents of 
the foregoing petition, that to his best knowledge and belief 
the statements therein are true, and that the assignments of 
error are well taken and intended to be argued. 

C. CLIFTON OWENS. 

Subscribed and sworn to before me this 6th day of April, 
A. D. 1934. 

[seal.] ! ALICE E. HANSEN, 

Notary Public y District of Columbia. 

My commission expires October 30, 1936. 

27 “Exhibit A.” 

L T nited States Board of Tax Appeals. 

Docket No. 52193. 

Detroit Gear and Machine Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation Regarding Jurisdiction on Revieiv. 

It is hereby stipulated and agreed, by and between the 
parties hereto that the decision of the United States Board 
of Tax Appeals in the above entitled cause, rendered on 
January 11, 1934 redetermining the income tax liability of 
the petitioner for the fiscal period ended September 30,1927 
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and for the fiscal year ended September 30,1928, may be re¬ 
viewed by the Court of Appeals of the District of Columbia. 

This agreement is made and filed pursuant to thej pro¬ 
visions of section 1002 (d) of the Revenue Act of 1926J 

DETROIT GEAR AND MACHINE 
COMPANY, | 

Petitioner, 

By C. CLIFTON OWENS, j 

Attorney, 

GUY T. HELVERING, | 

Commissioner of Internal Revenue, 

Respondent, 

By FRANK J. WIDEMAN, j 

Attorney. 

j 

28 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 17, 1934. j 

United States Board of Tax Appeals. 

Docket No. 52193. 

Detroit Gear and Machine Company, Petitioned, 

v. | 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Statement of Evidence. * j , 

i 

The above cause came on for hearing at Washington, 
D. C., before the Honorable John M. Sternhagen, Member 
of the United States Board of Tax Appeals, upon the pinth 
day of October, 1933, there being present the petitioned and 
the respondent by their respective counsel. 

The following is a statement of the facts stipulated by 
and between the respective counsel, which was introduced 
in evidence in the proceeding before the United Sjtates 
Board of Tax Appeals, and which together with the exhibits 
therein referred to constitutes all the evidence introduced 
at the hearing before the United States Board of Tap Ap¬ 
peals in the proceeding before that body: 

u l. Detroit Gear and Machine Company is a corporation 
incorporated under the laws of the State of Michigan in 


i 
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1910 with its principal business office in Detroit, Michigan. 
The principal business of this company is the manufacture 
and sale of automobile transmissions and parts. 

29 2. Norge Corporation is a corporation incorpo¬ 

rated under the laws of the State of Michigan on 


January 12, 1927, with its principal business office in De¬ 
troit, Michigan. The principal business of this company 
is the manufacture and sale of electric refrigerators. 


3. Refrigeration Products Company is a corporation in¬ 
corporated under the laws of the State of Michigan on 
January 10, 1927, with its principal business office in De¬ 
troit, Michigan. 


4. Howard E. Blood, who during the year 1926 was Gen- 
eral Manager of the Detroit Gear and Machine Company, 
obtained an option during 1926 to purchase all of the com¬ 
mon stock of that corporation. Prior to January 1, 1927, 
Howard E. Blood and some associates procured a license 
agreement from one Walter E. Rolaff, the owner of a patent 
on a certain type of rotary compressor, whereby Air. Blood 
or a corporation assignee of the license agreement was re- 
cjuired to pay to Mr. Rolaff, or his assigns, a stipulated 
royalty on each rotary compressor, manufactured under the 
license agreement and not to be less than $10,000.00 a year. 

5. During the latter part of 1926, Howard E. Blood and 
his associates interested capital in the formation of a new 
corporation to manufacture and sell electric refrigerators. 
This new corporation was organized as the Norge Corpora¬ 
tion with a capitalization of 5,000 shares of preferred stock 

of a par value of $100 per share and 10,000 shares of 
30 no par value common stock. Of such capitalization 
5000 shares of the no par value common stock were 
given to the purchasers of the 5000 shares of preferred 
stock. The remaining 5000 shares of common stock were 
issued to Air. Blood and his associates in exchange for the 
option to purchase the common stock of the Detroit Gear 
and Alachine Company. Norge Corporation exercised such 
option and purchased all of the common stock of the De¬ 
troit Gear and Alachine Company. 

6. Howard E. Blood and his associates caused the Re¬ 
frigeration Products Company to be organized for the pur¬ 
pose of holding the license agreement above referred to in 
order to free hiipself and his associates from any personal 
liability under such license agreement. 
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7. Refrigeration Products Company immediately after 
organization issued 25% of its capital stock to the Ipetroit 
Gear and Machine Company in consideration of th^ costs 
of certain development and experimental work done by that 
corporation. Such work was in connection with tjhe de¬ 
velopment of the rotary compressor which, later became the 
subject of the license agreement. Refrigeration Products 
Company issued the remaining 75 per cent of its capital 
stock to the Norge Corporation in consideration of |the is¬ 
suance by that corporation of the 5000 shares of its common 
stock to Howard E. Blood and his associates. 

31 8. Continuously during the period from January 
12, 1927, to and through September 30, 39^8, the 

Norge Corporation owned all of the capital stock |of the 
Detroit Gear and Machine Company and 75 per cent!of the 
capital stock of the Refrigeration Products Company. 
During the same period the Detroit Gear and Machine 
Company owned 25 per cent of the capital stock |of the 
Refrigeration Products Company. 

9. Refrigeration Products Company held title |to the 
license agreement, heretofore referred to, covering the 
manufacture of compressors for use in the manu¬ 
facture of electric refrigerators. The actual manufac¬ 
ture of said compressors was done exclusively tyy the 
Detroit Gear and Machine Company and the cost thereof 
was billed to the Refrigeration Products CompanyL The 
Refrigeration Products Company in turn billed the com¬ 
pleted compressors to the Norge Corporation. The Re¬ 
frigeration Products Company paid the royalties un<W the 
license agreement and also paid the costs of manufactur¬ 
ing superintendence. 

10. Prior to the taxable year 1927 the Detroit Gehr and 
Machine Company had filed its corporation inconiie tax 
returns on the basis of a calendar year. After application 
therefor duly made by that corporation it was bv letter 
from the respondent dated July 15, 1927, granted permis¬ 
sion to report its income for income tax purposes i>n the 
basis of a fiscal year ending September 30th. 

11. Norge Corporation immediately on its or- 

32 ganization adopted the fiscal year ended September 
30th as its annual accounting period. 

12. Refrigeration Products Company pursuant to the 
advice of its attorneys immediately on its organization 
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adopted the calendar year as its annual accounting period. 
Such advice was given in order to keep its financial affairs 
entirely distinct from those of the other two corporations 
and due to certain legal aspects pertaining to its organiza¬ 
tion and financial matters. 

13. Norge Corporation and the Detroit Gear and Machine 
Company filed within due time what purported to be con¬ 
solidated income tax returns for the fiscal years ended Sep¬ 
tember 30, 1927, and September 30, 1928. The said returns 
are attached hereto, made a part hereof, and marked Ex¬ 
hibits A and B respectively. 

14. Refrigeration Products Company filed separate in¬ 
come tax returns for the calendar vears 1927 and 192S 
which are attached hereto, made a part hereof, and marked 
Exhibits C and D, respectively. 

15. The respondent held that the income tax liability of 
the Norge Corporation, the Detroit Gear and Machine 
Company and the Refrigeration Products Company for the 
years here involved must be determined on the basis of the 
separate incomes of each company. 

16. On being notified of the contemplated decision of the. 
respondent as set forth in paragraph 15, the Refrigeration 

Products Company, the Norge Corporation and the 
33 Detroit Gear and Machine Company requested the 
respondent to consolidate the incomes of said corpo¬ 
rations for the years here involved. This request was 
denied by the respondent. 

17. If the Commissioner’s determination that the income 
tax liability of the Norge Corporation, the Detroit Gear 
and Machine Company and the Refrigeration Products 
Company must be determined on the basis of the separate 
incomes of each company for the years 1927 and 1928 is 
correct, then and in that event it is agreed that in comput¬ 
ing the taxable net income for said companies for the fiscal 
period from October 1, 1928 to August 21, 1929 an addi¬ 
tional net loss shall be allowed in the amount of $198,201.91. 
If said decision is erroneous however, and if the tax lia¬ 
bility of said corporations should be determined on a con¬ 
solidated basis, then and in that event said loss is not allow¬ 
able and the Commissioner’s determination of taxes for 
the fiscal period beginning October 1, 1928 and ending 
August 21, 1929, is correct. 
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18. General Counsel Memorandum 2780 (C B yll-l, 
page 175), General Counsel Memorandum 8982 (C li X-l, 
page 250), General Counsel Memorandum 8093 (C BjIX-1, 
page 147); Treasury Decision 4100 (C B VI-2, page|129), 
and article 633 of Regulations 69 are incorporated herein 
bv reference.” 

i 

It is hereby stipulated and agreed that the abovh and 
foregoing statement of evidence as made mhy be 

34 approved by the United States Board of Tak Ap¬ 
peals without further notice to either party hereto; 

and that when so approved said statement of evidence may 
be hied in the Clerk’s office and become a part of the ljecord 
for the purpose of the petition for review filed herein by 
the Detroit Gear and Machine Companv. 

C. CLIFTON OWENS, | 

Attorney for the Detroit Gear j 

and Machine Company. 
ROBERT H. JACKSON, j 
General Counsel , Bureau of Internal Revenue , j 
Attorney for Commissioner of Internal Revenue. 

The foregoing statement of evidence on the petition for 
review of the Detroit Gear and Machine Company is hereby 
approved, signed, and ordered to be made of record tn the 
above entitled cause this 17th dav of April, 1934. 

J. M. STERNHAGEN, | 
Member , United States Board of Tax Appends, 

35 [Stamp:] United States Board of Tax Appeals. 

Filed May 1, 1934. [ 

i 

L T nited States Board of Tax Appeals. 

Docket No. 52193. ! 

Detroit Gear and Machine Company, Petitioner; 

v. 

Commissioner of Internal Revenue, Respondent 

Prcecipe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare a transcript of record in this 
case, and within sixty days from the date of the filijng of 
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the petition for review, transmit the same to the Clerk of 
the Court of Appeals of the District of Columbia, and in¬ 
clude in said transcript certified copies of the following 
documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above entitled case. 

2. Petition for redetermination filed on January 22, 
1931. 

3. Answer to petition filed on March 24, 1931. 

4. Memorandum opinion of the Board promulgated on 
October 21, 1933. 

5. Order of redetermination entered on January 11, 
1934. 

6. Agreement for review by the Court of Appeals of the 
District of Columbia filed April 6, 1934. 

7. Petition for review filed April 6, 1934. 

8. Statement of evidence approved and filed April 17, 
1934. 

9. This praecipe for transcript. 

36 Said transcript to be prepared, certified, and 
transmitted as required by law and the rules of the 
Court of Appeals of the District of Columbia. 

We hereby agree that the above and foregoing praecipe 
is correct; that the records, documents, papers, and pro¬ 
ceedings therein set forth are sufficient for a complete rec¬ 
ord in this cause on appeal, and we hereby adopt the fore¬ 
going as a list designated by each of the parties to this 
cause to complete said transcript, and we hereby waive the 
issuance and service of notice upon any party hereto, and 
agree that said praecipe shall be obeyed by, and acted upon 
by the Clerk as fully and to all intents and purposes in the 
same manner as if said praecipe had been regularly filed 
and a true copy thereof served upon each party hereto. 

C. CLIFTON OWENS, 
i Attorney for Petitioner. 

ROBERT H. JACKSON, 

General Counsel , Bureau of Internal Revenue y 

Attorney for Respondent. 
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37 United States Board of Tax Appeals, Washington. 

i 

Docket No. 52193. j 

Detroit Gear and Machine Company, Petitioner, 

v. 

Commissioner of Internal Revenue, 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 36,j inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers and proceedings on tile and of record in m\f office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 31st day of 
May, 1934. j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, j 

Clerk, United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Noj 6240. 
Detroit Gear and Machine Company, petitioner, vs. Guy T. 
Helvering, Commissioner of Internal Revenue. Cojirt of 
Appeals, District of Columbia. Filed Jun. 2, 1934. Henry 
W. Hodges, Clerk. 


(5134-C) 


Respondent. 
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Court of Appeals of the 
District of Columbia I 

APRIL TERM, 1934 
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| 

No. 6240 

! 

Detroit Gear and Machine Company, Appellant j 

vs. 

I 

Guy T. Helvering, Commissioner of Internal ! 

7 i 

Revenue, Appellee. 

BRIEF ON BEHALF OF APPELLANT 

PRELIMINARY STATEMENT 

The case is before the Court under authority of sec¬ 
tion 1001 (a) of the Revenue Act of 1926 as amendpd 
by section 1101 of the Revenue Act of 1932, 47 Stat. 
286, 26 U.S.C.A. Sec. 1224, upon the petition of t|ie 
Detroit Gear and Machine Company, the appellant 
herein, for the review of a decision of the United 

7 # i 

States Board of Tax Appeals making a determination 
of the appellant’s Federal income tax liability for the 
taxable period from January 1, 1927, to, and inclusive 
of, September 30, 1927, and for the fiscal year endpd 
September 30, 1928. 

The case was heard before the Board of Tax Ap¬ 
peals on the 9th day of October, 1933, on a written 

i 
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stipulation of facts; the Board’s decision was entered 
the 11th day of January, 1934; and the appellant’s 
petition for the review of the Board’s decision was 
filed the 6th day of April, 1934. (R. 2.) By stipula¬ 
tion filed the 6th day of April, 1934, it was. agreed 
by and between the Commissioner of Internal Rev¬ 
enue and the appellant that the Board’s decision 
should be reviewed by the Court of Appeals of the 
District of Columbia. (R. 20-21.) 

This case was before the United States Board of 
Tax Appeals in a proceeding brought by the Detroit 
Gear and Machine Company, the appellant herein, for 
the redetermination of an alleged deficiency in income 
tax for the taxable period from January 1, 1927, to 
September 30, 1927, in the amount of $14,154.84, and 
for the fiscal year ended September 30, 1928, in the 
amount of $15,473.25, claimed and determined in those 
amounts by the Commissioner of Internal Revenue. 
The appellant was advised of the Commissioner’s de¬ 
termination by a letter from the Commissioner under 
date of November 24, 1930. (R. 5-6.) The computa¬ 

tion of the alleged deficiencv was contained in a state- 
ment which accompanied the Commissioner’s letter. 
(R. 6-10.) 


STATEMENT OF THE CASE 

There is one fundamental issue involved in this ap¬ 
peal, although the appeal covers two taxable periods 
and that is, whether appellant’s income tax liability 
for the taxable period ended September 30, 1927, shall 
be computed and determined upon the basis of a con¬ 
solidated return of net income pursuant to the provis¬ 
ions of section 240 of the Revenue Act of 1926, (44 
Stat. 9), including therein with the appellant, the 
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Norge Corporation and the Refrigeration Products 
Company. Section 142 of the Revenue Act of 1028, 
(45-Stat. 791), provides that the income tax retbrn 
for the taxable year 1928 shall be upon the same b^sis 
as that for 1927 unless permission is granted by the 
Commissioner to change the basis. The Commissioner 
did not grant such permission to the appellant oi^ to 
either of its affiliates. The Commissioner has |de¬ 
termined that during the entire taxable years 1927 and 
1928 all of said corporations were affiliated within jthe 
meaning of section 240 of the Revenue Act of 1926 
covering the taxable year 1927 and within the meaning 
of section 142 of the Revenue Act of 1928 for the tax¬ 
able year 1928. The affiliated status of these corpora¬ 
tions as determined by the Commissioner is conceded. 
The Commissioner contends that appellant’s tax lia¬ 
bility for the fiscal period ended September 30, 1927, 
and for the fiscal year ended September 30, 19:28, 
should not be computed and determined upon the 
basis of consolidated returns for those taxable periods 
on the ground that for the taxable period ended Sep¬ 
tember 30, 1927, the Refrigeration Products Com¬ 
pany, one of said affiliated corporations, elected to file 
a separate return and that such action by that cor¬ 
poration necessitates the determination of appellants 
tax liability on the basis of a separate return and that 
the return for 1928 must be upon the same basis since 
he granted no permission to change the basis. (R. 7.) 
Appellant contends that the circumstances under 
which a separate return was filed for 1927 by the Re¬ 
frigeration Products Company were not such as | to 
constitute an election to have its tax liability deter¬ 
mined upon a separate basis, that appellant exercised 
an election to have its tax liability determined upbn 


i 

I 
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the basis of a consolidated return for the taxable 
year 1927 and that its tax liability is properly to be 
determined on the basis of a consolidated return in¬ 
cluding appellant’s affiliated corporations and that the 
return for 1928 must be upon the same basis. 

The appellant is a corporation incorporated under 
the laws of the State of Michigan in 1910 with its 
principal business office in Detroit, Michigan. Its 
principal business is the manufacture and sale of au¬ 
tomobile parts and transmissions. (R. 21-22.) 

Sometime prior to January 1, 1927, one Howard E. 
Blood, the appellant’s General Manager, procured a 
license agreement from one Walter E. Rolatf, the 
owner of a patent covering a certain type of rotary 
compressor, under the terms of which, Howard E. 
Blood, or a corporation assignee of the license agree¬ 
ment was required to pay to Mr. Rolatf, or his as¬ 
signs, a stipulated royalty on each rotary compressor 
manufactured under the iicense agreement and in any 
event not less than $10,000.00 a year. (R. 22.) 

Howard E. Blood and his associates during the lat¬ 
ter part of 1926 interested capital in the formation of 
a new corporation to manufacture and sell electric 
refrigerators. This new corporation was organized 
under the laws of the State of Michigan on January 
12, 1927, as 1 the Norge Corporation and had its prin¬ 
cipal business office in Detroit, Michigan. (R. 22.) 

Howard E. Blood and his associates on January 
10, 1927, caused the organization of the Refrigeration 
Products Company under the laws of the State of 
Michigan for the purpose of holding the license agree¬ 
ment to the right to manufacture rotary compressors 
under Rolatf’s patent in order to free himself and his 



associates from any personal liability under such li¬ 
cense agreement. (R. 22.) 

The Norge Corporation immediately after its! or¬ 
ganization acquired all of the common capital .stock 
of the appellant and 75 per centum of the capital stock 
of the Refrigeration Products Company. (R. 22-23.) 
The remaining 25 per centum of the capital stodjc of 
the Refrigeration Products Company was issued to 
the appellant. These stockholdings remained the same 
continuously during the period from January! 12, 
1927, to and through September 30, 1928. (R. 23.) 

Prior to the taxable year 1927 the appellant had 
filed its income tax returns on the basis of a calendar 
year. After application therefor duly made it jwas 
by letter dated July 15, 1927, from the Commissicjner 
granted permission to report its income for tax pur¬ 
poses on the basis of a fiscal year ended September 
30th. (R. 23.) I 

Norge Corporation immediately on its organization 
adopted the fiscal year ended September 30th as its 


annual accounting period. (R. 23.) 

Immediately on its organization and pursuant to 
the advice of attorneys Refrigeration Products Com¬ 
pany adopted the calendar year as its annual accotmt- 
ing period in order to keep its financial affairs dis¬ 
tinct from those of the other two corporations. (R. 
23, 24.) ^ | 

Refrigeration Products Company held title to the 
license agreement, covering the manufacture of com¬ 
pressors for use in the manufacture of electric refrig¬ 
erators. The actual manufacture of such compressors 
was done exclusively by the appellant, the cost thereof 
being billed to the Refrigeration Products Company. 
The Refrigeration Products Company in turn billed 
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the completed compressors to the Norge Corporation. 
The Refrigeration Products Company paid the royal¬ 
ties under the license agreement. (R. 23.) 

Norge Corporation and appellant duly filed consoli¬ 
dated income tax returns for the fiscal period ended 
September 30, 1927, and for the fiscal year ended Sep¬ 
tember 30, 1928. Refrigeration Products Company 
filed separate income tax returns for the calendar 
years 1927 and 1928. (R. 24.) 

Section 240 (c) of the Revenue Act of 1926 pro¬ 
vided that two corporations should be deemed to be 
affiliated if at least 95 per centum of their voting stock 
was owned by “the same interests.” Article 633 of 
Regulations 69 as originally promulgated provided 
that the term “the same interests” in section 240 (c) 
of the 1926 Act should be deemed to apply only when 
the percentage of stock held by each stockholder was 
substantially the same in each of the corporations. 
Norge Corporation owned 100 per centum of appel¬ 
lant’s stock but only 75 per centum of the stock of 
Refrigeration Products Company. (R. 23.) After the 
close of appellant’s 1927 taxable period and as of 
November 12, 1927, Treasury Decision 4100 was 
promulgated which provided for the amendment of 
Article 633 of Regulations 69 by eliminating there¬ 
from the definition of “the same interests” without 
substitution of different language. 

On being notified by the Commissioner that it was 
contemplated to determine the income tax liability of 
the appellant, the Norge Corporation, and Refrigera¬ 
tion Products Company on the basis of separate re¬ 
turns for the fiscal period and fiscal year involved in 
this appeal the three corporations requested the Com¬ 
missioner to consolidate their incomes for those 


periods. The request was denied by the Comtnis- 
sioner. (R. 24.) 

i 

The Commissioner by a letter dated November 24, 
1930, advised the appellant of the determination bf a 
deficiency in income tax for the period ended Septem¬ 
ber 30, 1927, in the amount of $14,154.84, and fob the 
fiscal year ended September 30, 1928, in the amount of 
$15,473.25 on the basis of separate returns for appel¬ 
lant for those periods stating in such letter that since 
all of the affiliated corporations were not included in 
the consolidated returns which were filed each of| the 
corporations should have filed separate returns! for 
the fiscal period and fiscal years involved. (R. ^-7.) 
Appellant duly filed a petition with the United States 
Board of Tax Appeals, from the Commissioner’s! de¬ 
termination and assigned as error the determination 
of appellant’s tax liability for the fiscal period land 
fiscal year here involved on the basis of a separate 
return and without combining with appellant’s income 
and expenses the income and expenses of the Norge 
Corporation and the Refrigeration Products Com¬ 
pany. (R. 3.) The Commissioner joined issue with 
such allegations of error in his answer to the petition 
filed March 24, 1931 (R. 10, 11, 1). The case came on 
for hearing before the Board on October 9, 11933. 
(R. 2.) 


ASSIGNMENTS OF ERROR 

All errors assigned in the Petition for Review are 
here relied upon except that numbered fifteen in ^uch 
Petition for Review. (R. 17-19.) Of such assigned 
errors those numbered 1, 2, 9, and 10, relate specifi¬ 
cally to Point 1 of the Argument. Those numbered 
from 3 to 8, inclusive, 11 to 14, inclusive and nuihber 
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16 relate specifically to Point 2 of the Argument. As¬ 
signed errors numbered 17 and 18 relate to the entire 
proceeding. By the assignments of error relied upon 
the appellant presents the following contentions: 

1. The United States Board of Tax Appeals 
erred in holding that the respondent, Commis¬ 
sioner of Internal Revenue, did not err in refus¬ 
ing to determine petitioner’s income tax liability 
for the fiscal period ended September 30, 1927, 
upon a basis of a consolidation affiliating peti¬ 
tioner with the Norge Corporation. 

2. The United States Board of Tax Appeals 
erred in not holding that petitioner’s income tax 
liability for the fiscal period ended September 30, 
1927, should be computed and determined upon 
the basis of a consolidation affiliating the peti¬ 
tioner with certain other corporations, namely, 
the Norge Corporation and the Refrigeration 
Products Company. 

3. The United States Board of Tax Appeals 
erred in deciding that the petitioner stands upon 
the returns as made for the period January 1, 
1927, to September 30, 1927. 

4. The United States Board of Tax Appeals 
erred in that it did not decide the issue raised by 
the pleadings when it decided that the petitioner 
stands upon the returns as made for the period 
January 1, 1927, to September 30, 1927. 

5. The United States Board of Tax Appeals 
erred in that its decision that the petitioner 
stands upon the returns as made for the period 
January 1, 1927, to September 30, 1927, is not sup¬ 
ported by the evidence. 

6. The United States Board of Tax Appeals 
erred in deciding the petitioner contended the re¬ 
spondent was bound to compute its tax liability 
for the period January 1, 1927, to September 30, 
1927, on the basis of the return as filed. 

7. The United States Board of Tax Appeals 
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erred in that it did not decide the issue raised by 
the pleadings when it decided the petitioner icon- 
tended the respondent was bound to compute its 
tax liability for the period January 1, 1927, to 
September 30, 1927, on the basis of the returns 
as filed. I 

8. The United States Board of Tax Appeals 
erred in that its decision that the petitioner pon- 
tended the respondent was bound to computd its 
tax liability for the period January 1, 1927|, to 
September 30, 1927, on the basis of the return'^ as 
filed is not supported by the evidence. 

9. The United States Board of Tax Appeals 
erred in holding that the respondent, Comijnis- 
sioner of Internal Revenue, did not err in refus¬ 
ing to determine petitioner’s income tax liability 
for the fiscal year ended September 30, 1028, 
upon the basis of a consolidation affiliating peti¬ 
tioner with the Norge Corporation. 

10. The United States Board of Tax Apppals 
erred in not holding that petitioner’s income jtax 
liability for the fiscal year ended September! 30, 
192S, should be computed and determined upon 
the basis of a consolidation affiliating the peti¬ 
tioner with certain other corporations, namplv, 
the Norge Corporation and the Refrigeration 
Products Company. 

11. The United States Board of Tax Appeals 
erred in deciding that the petitioner stands upon 
the returns as made for the period ended Sep¬ 
tember 30, 1928. 

12. The United States Board of Tax Appdals 
erred in that it did not decide the issue raised I by 
the pleadings when it decided that the petitioner 
stands upon the returns as made for the fiscal 
year ended September 30, 1928. 

13. The United States Board of Tax Appeals 
erred in that its decision that the petitioner 
stands upon the returns as made for the period 
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ended September 30, 1928, is not supported by 
the evidence. 

14. The United States Board of Tax Appeals 
erred ih deciding the petitioner contended the 
respondent was bound to compute its tax liability 
for the period September 30, 1928, on the basis of 
the returns as filed. 

16. The United States Board of Tax Appeals 
erred in that its decision that the petitioner con¬ 
tended the respondent was bound to compute its 
tax liability for the period ended September 30, 
1928, on the basis of the returns as filed is not 
supported by the evidence. 

17. The United States Board of Tax Appeals 
erred in entering its decision of redetermination 
that petitioner owed a deficiency- in income taxes 
for the fiscal period ended Septemer 30, 1927, in 
the amount of $14,154.84 and in failing to decide 
there was a refund of income taxes due to peti¬ 
tioner for the fiscal period ended September 30, 
1927, in the amount of $793.75. 

18. The United States Board of Tax Appeals 
erred in entering its decision of redetermination 
that petitioner owed a deficiency in income taxes 
for the fiscal year ended September 30, 1928, in 
the ambunt of $15,473.25 and in failing to decide 
there was no deficiency in income taxes owing by 
petitioner for the fiscal vear ended September 
30, 1928. 
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STATEMENT OF POINTS 

I. Where the parent corporation and one subsidiary 
of a group of three corporations which are affiliated 
within the meaning of Section 240 of the Revenue |Act 
of 1926 tiled a consolidated return, and the tiling of a 
separate return by the subsidiary which was notj in¬ 
cluded in the consolidated return was required by a 
regulation of the Treasury Department re-adopted 
several times after successive substantially similar 
statutory enactments, but which regulations was modi¬ 
fied after the close of the parent company’s taxable 
year, the filing of the separate returns by such sub¬ 
sidiary did not constitute an election to be taxed sepa¬ 
rately and such corporations may be included in the 
affiliated group for the purpose of determining the fax 
on a consolidated basis. 

II. The findings of the Board of Tax Appeals a4 to 
the contentions of the appellant before that board ^re 
contrary to the evidence, contrary to the issue raised 
in the pleadings and do not properly state the case. 


i 
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ARGUMENT 

I 

Where the Parent Corporation and One Subsidiary 
of a Group'of Three Corporations Which Are Affi¬ 
liated Within the Meaning of Section 240 of the 
Revenue Act of 1926 Filed a Consolidated Return, 
and the Filing of a Separate Return by the Sub¬ 
sidiary Which Was Not Included in the Consoli¬ 
dated Return Was Required by a Regulation of the 
Treasury Department Re-adopted Several Times 
After Successive Substantially Similar Statutory 
Enactments, But Which Regulation Was Modified 
After the Close of the Parent Company’s Taxable 
Year, the Filing of the Separate Return by Such 
Subsidiary Did Not Constitute an Election to be 
Taxed Separately and Such Corporation May Be 
Included in the Affiliated Group for the Purpose of 
Determining the Tax on a Consolidated Basis. 

This case involves appellant’s Federal income tax 
liability for the taxable period from January 1, 1927, 
to September 30, 1927, and the fiscal year ended Sep¬ 
tember 30, 1928. The first mentioned taxable period 
is governed by the Revenue Act of 1926 (44 Stat. 9) 
which so far as is here material took effect as of Jan¬ 
uary 1, 1925. (Sec. 286, Revenue Act of 1926, 44 
Stat. 69). The fiscal year ended September 30, 1928, 
is governed by the Revenue Act of 1928 (45 Stat. 791), 
which in so far as is here relevant was effective as of 
January 1, 1928. (Sec. 65, Revenue Act of 1928. 45 
Stat. 811.) 

Appellant contends that its income tax liability for 
the fiscal period from January 1, 1927, to September 
30, 1927, and for the fiscal year ended September 30, 
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1928, should be determined on the basis of consoli¬ 
dated returns, including therein with appellant | the 
Norge Corporation and the Refrigeration Products 
Company. This was denied by the Commissioher, 
who was sustained in his determination by the Unjted 
States Board of Tax Appeals. 

The Revenue Act of 1926, and the Revenue Act} of 
1928, both provide that corporations which are affi¬ 
liated within the meaning of Sections 240 and 14^ of 
those Acts, respectively, may make separate returns, 
or under regulations prescribed by the Commissiojaer 
with the approval of the Secretary, make a consoli¬ 
dated return of net income for income tax purposes, 
in which case the taxes shall be computed and deter¬ 
mined on the basis of such return. (Sec. 240, Revenue 
Act of 1926, 44 Stat. 9) 1 (Sec. 142, Revenue Act! of 


Revenue Act of 1926—“Sec. 240 (a) Corporations which are affi¬ 
liated within the meaning of this section may, for any taxable ^ear, 
make separate returns or, under regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary, make a consolidated return 
of net income for the purpose of this title, in which case the thxes 
thereunder shall be computed and determined upon the basis of Ouch 
return. If return is made on either of such bases, all returns thereafter 
made shall be upon the same basis unless permission to change the basis 
is granted by the Commissioner. 

1 ‘ (b) In any case in which a tax is assessed upon the basis of a con¬ 
solidated return, the total tax shall be computed in the first instance 
as a unit and shall then be assessed upon the respective affiliated cor¬ 
porations in such proportions as may be agreed upon among them,| or, 
in the absence of any such agreement, then on the basis of the netl in¬ 
come properly assignable to each. There shall be allowed in computing 
the income tax only one specific credit computed as provided in tub- 
division (b) of section 236. 

“(c) For the purpose of this section two or more domestic corpora¬ 
tions shall be deemed to be affiliated (1) if one corporation own$ at 
least 95 per centum of the voting stock of the other or others, or (2j) if 
at least 95 per centum of the voting stock of two or more corporations 
is owned by the same interests. This subdivision shall be applicable 
to the determination of affiliation for the taxable year 1925. 

“(d) For the purpose of this section two or more domestic corpora¬ 
tions shall be deemed to be affiliated (1) if one corporation owns at 
least 95 per centum of the stock of the other or others, or (2) ii at 
least 95 per centum of the stock of two or more corporations is owned 
by the same interests. As used in this subdivision the term ‘ stock ’ 




i 
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1928, 45 Stat. 832). 2 Section 142 (a) of the Revenue 
Act of 1928 provides that if the return for the taxable 
year 1927 was made upon either of such bases, the 
return for 1928 shall be upon the same basis unless 
permission to change the basis is granted by the Com¬ 
missioner, and Section 200 of the Revenue Act of 
1926 (44 Stat. 10) 3 defines the “taxable year” to 

2 Revenue Act of 1928—“Sec. 142. CONSOLIDATED RETURNS 
OF CORPORATIONS—TAXABLE YEAR 1928—(a) Consolidated re¬ 
turns permitted.—Corporations which are affiliated within the meaning 
of this section may, for the taxable year 1928, make separate returns 
or, under regulations prescribed by the Commissioner with the approval 
of the Secretary, make a consolidated return of net income for the 
purpose of this title, in which case the taxes thereunder shall be com¬ 
puted and determined upon the basis of such return. If return for the 
taxable year 1927 was made upon either of such bases, return for the 
taxable year 192S shall be upon the same basis unless permission to 
change the basis is granted by the Commissioner. 

“ (b) Computation and payment of tax.—In any case in which a tax 
is assessed upon the basis of a consolidated return, the total tax shall 
be computed in the first instance as a unit and shall then be assessed 
upon the respective affiliated corporations in such proportions as may be 
agreed upon among 1 them, or, in the absence of any such agreement, 
then on the basis of the net income properly assignable to each. There 
shall be allowed in computing the income tax only one specific credit 
computed as provided in section 26 (b). 

“(c) Definition of affiliation.—For the purpose of this section two 
or more domestic corporations shall be deemed to be affiliated (1) if 
one corporation owns at least 95 per centum of the stock of the other 
or others, or (2) if at least 95 per centum of the stock of two or more 
corporations is owned by the same interests. As used in this subsection 
the term ‘stock’ does not include nonvoting stock which is limited and 
preferred as to dividends.” 

3 Revenue Act of 1926—“Sec. 200. WHEN USED IN THIS TITLE 
—(a) The term ‘taxable year’ means the calendar year, or the fiscal 
year ending during such calendar year, upon the basis of which the net 
income is computed under section 212 or 232. The term ‘fiscal year’ 
means an accounting period of twelve months ending on the last day of 
any month other than December. The term ‘ taxable year ’ includes, in the 
case of a return made for a fractional part of a year under the pro¬ 
visions of this title or under regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary, the period for which such 
return is made. The first taxable year, to be called the taxable year 
1925, shall be the calendar year 1925 or any fiscal year ending during 
the calendar year 1925.” 


does not include non voting stock which is limited and preferred as to 
dividends. This subdivision shall be applicable to the determination of 
affiliation for the taxable year 1926 and each taxable year thereafter.” 
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include the fractional part of a year for which aj re¬ 
turn is made. Accordingly, the return for the fiscal 
year ended September 30, 1928, must be on the sfime 
basis as that filed for the fiscal period from January 
1, 1927, to September 30, 1927, since no permission to 
change the basis was granted by the Commissioner. 
For that reason the argument as to the proper basis 
for determining appellant’s income tax liability is ad¬ 
dressed only to the period from January 1, 1927], to 
September 30, 1927, the decision as to which being 
determinative of the issue for the fiscal year exuded 
September 30, 1928. 

This Court has held that the right of choice or flec¬ 
tion to file one or another sort of return is exercised 
by filing the return. Radiant Glass Co. v. Burnet\ 60 
App. D. C. 351, 54 F. (2d) 718, citing Lucas v. Ra¬ 
tional Base-ball Club , (C.C.A.), 42 F. (2d) 984; Ala¬ 
meda Investment Co. v. McLaughlin (C.C.A.), 3o F. 
(2d) 120; Levi Strauss Realty Co. v. U. S. (C.C.j^.), 
41 F. (2d) 55; and Rose v. Grant (C.C.A.), 39 F. (|2d) 
340. Appellant does not dispute the correctnesf of 
the general rule as applied to the facts in those cafes. 
Appellant respectfully submits that the facts in its 
case are such as to remove it from the operation of 
that general rule, for the reasons hereinafter dis¬ 
cussed and to bring it within the decision of this 
Court in the later case of Pictorial Review Company 
v. Helvering, decided January 2, 1934; 63 App. D\ C. 
—,* 68 F. (2d) 766, in which this Court held no ejec¬ 
tion was exercised by filing the return in the circhm- 
stances which there existed. 

Sec. 240 (c) of the Revenue Act of 1926, provides 
that two or more corporations shall be deemed to be 
affiliated if (1) one corporation owns at least 95 per 
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centum of the voting stock of the other or others, or, 
(2), if at least 95 per centum of the voting stock of 
two or more corporations is owned by 4 ‘the same in¬ 
terests.’ J Article 633 of Treasury Department Regu¬ 
lations 69/ relating to the Revenue Act of 1926, as 
originally promulgated and as in effect at the expira¬ 
tion of the fiscal period ended September 30, 1927, 
provided that the words “the same interests” in Sec¬ 
tion 240 (c) of the 1926 Act should be deemed to 
apply only when the percentage of stock held by each 
stockholder was substantially the same in each of the 
corporations. In the instant case Norge Corporation 
owned 100 per centum of appellant’s capital stock and 
75 per centum of the capital stock of the Refrigeration 
Products Company. Appellant owned 25 j)er centum 
of the capital stock of the last named corporation. 
Accordingly, the capital stock of the Refrigeration 
Products Company was not owned by “the same in¬ 
terests” in substantially the same proportions as was 
the capital stock of the appellant and the Norge Cor¬ 
poration, and for that reason the Refrigeration Prod¬ 
ucts Company was not affiliated under the provisions 

* R. 69—“Article 633. WHEN CORPORATIONS ARE AFFILI¬ 
ATED.—For the taxable year 1925 two or more domestic corporations will 
be deemed to be affiliated if one corporation owns at least 95 per cent of the 
voting stock of the other or others, or if at least 95 per cent of the 
voting stock of two or more corporations is owned by the same interests. 
For 1926 and subsequent taxable years two or more domestic corpora¬ 
tions will be deemed to be affiliated if one corporation owns at least 
95 per cent of all the stock of the other or others, exclusive of non- 
voting stock which is limited and preferred as to dividends, or if at 
least 95 per cent of the stock of two or more corporations, exclusive 
of nonvoting stock limited and preferred as to dividends, is owned by 
the same interests. The words ‘the same interests’ shall be deemed to 
mean the same individual, partnership, or corporation, or the same in¬ 
dividuals, partnerships, or corporations, but when the stock of two or 
more corporations is owned by two or more individuals, by two or more 
partnerships, or by two or more corporations, the corporations will not 
be held to be affiliated unless the percentage of stock of such corpora¬ 
tions held by each individual, each partnership, or each corporation is 
substantially the same in each of the corporations.” 
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of Regulations 69 as originally promulgated \yith 
either the appellant or the Norge Corporation, wljich 
last two corporations, however, were affiliated with 
each other under the precise language of the statjute 
and which filed a consolidated return. 

The alternative of computing the tax liability of| an 
affiliated group of corporations on the basis of a con¬ 
solidated return instead of on the basis of the sepa¬ 
rate returns of the constituent corporations as pro¬ 
vided in the Revenue Act of 1926 was no innovation in 
our history of taxation. Such theory of taxation ahte- 
dated the Revenue Act of 1918, approved February 
24, 1919. Under the provisions of section 240 of the 
1918 Act a consolidated return was required fromj an 
affiliated group of corporations. This requirement 
was continued in the Revenue Act of 1921 for the tax¬ 
able year 1921. Under the provisions of that Act how¬ 
ever an option to be taxed either on the basis of sepa¬ 
rate returns of the affiliated corporations or on (the 
basis of a consolidated return was conferred for pae 
taxable year 1922. The Revenue Act of 1924 continued 
the consolidated returns provision and granted a ijew 
right of election for 1924. Although the language^ in 
subsection 240 (b) of the 1918 Act and 240 (c) of the 
1921 and 1924 Acts (appendix A) dealing with what 
corporations would be deemed to be affiliated were jnot 
precisely the same, a substantially similar provision 
was contained in those subsections of those Acts a^ to 
ownership of stock by 4 ‘ the same interests. ’ ’ The C4ni- 
missioner of Internal Revenue with the approval of 
the Secretary of the Treasury promulgated Regula¬ 
tions 45, 62, and 65, with reference to the Revenue 
Acts of 1918, 1921 and 1924, respectively, and in arti¬ 
cle 633 of each of those Regulations, (Appendix jB), 
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there was contained a definition of the words “the 
same interests” as used in the respective Revenue 
Acts. The definition of “the same interests” as con¬ 
tained in Article 633 of Regulations 69 covering the 
year 1927 is precisely the same as that contained in 
Article 633 of Regulations 62 and 65 and differed in 
no material respect from the definition in Article 
633 of Regulations 45. Accordingly, the definition of 
the words “the same interests” as contained in Arti¬ 
cle 633 of Regulations 69 as originally promulgated 
and which prohibited the inclusion of the Refrigera¬ 
tion Products Company in the consolidated return 
filed by the appellant and the Norge Corporation 
thereon bv the Commissioner after four successive 
statutory enactments. Such interpretation was not 
changed by the three taxing statutes enacted by Con¬ 
gress subsequent to the promulgation of tfie first regu¬ 
lation defining “the same interests” under the 1918 
Act. 

The effect of the re-enactment by Congress, without 
change, of a statute which had previously received 
long continued executive construction has long ago 
and repeatedly been held by the United States Su¬ 
preme Court to be an adoption by Congress of such 
construction and as stated by that Court in its opinion 
in United States v. Cerecedeo Hermanos Y. Compania, 
209 U. S. 337, 339, 28 Sup. Ct. 532: 

“We have said that when the meaning of a 
statute is doubtful great weight should be given to 
the construction placed upon it by the department 
charged with its execution. Robertson v. Down¬ 
ing, 127 U. S. 607; United States v. Healv, 160 U. 
S. 136. And we have decided that the re-enact¬ 
ment by Congress without change of a statute 
which had previously received long executive con¬ 
struction, is an adoption by Congress of such 
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construction, United States v. G. Falk and Broth¬ 
ers, 204 U. S. 143, 157, 27 Sup. Ct. 191.” j 

Accordingly, since the definition of the statutory 
phrase “the same interests” appearing in Article 633 
of Treasury Regulations 69 is an adoption of the iden¬ 
tical language used in Article 633 of Treasury Regu¬ 
lations 62 and 65, promulgated under the Revehue 
Acts of 1921 and 1924, construing Section 240 (c) of 
the 1921 and 1924 Acts and is substantially similar to 
the definition in Article 633 of Regulations 45 con¬ 
struing Section 240 (b) of the 1918 Act all of which 
Acts are identical to this particular corresponding 
Section of the 1926 Act, this construction must be re¬ 
garded as having become a part of the law itself; by 
virtue of the repeated re-enactments of this portioij. of 
Section 240 (c) without change. Komado v. United 
States, 215 U. S. 392; National Lead Co. v. United 
States, 252 U. S. 140. 

This Court in American Auto Trimming Co., Michi¬ 
gan, et al, v. Lucas, 59 App. D. C. 171, 37 F. (2d) 801, 
applied the above rule of interpretation to the defini¬ 
tion of the words “the same interests” in Article f333 
of Regulations 45 in upholding such regulations! as 
denying affiliation where the stock of two or more Cor¬ 
porations was not owned or controlled by the same jin- 
terests in substantially the same proportions in shch 
corporations, stating as follows: 

“Article 633 of Treasury Regulations 45, Rev¬ 
enue Act of 1918 (1920 Ed.) defines ‘the sapne 
interests’ as meaning ‘the same individual ; or 
partnership or the same individuals or partner¬ 
ships,’ and provides further: ‘But when the st<j>ck 
of two or more corporations is owned or con¬ 
trolled by two or more individuals or by two or 
more partnerships a consolidated return is jiot 


i 
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required unless the percentage of stock held by 
each individual or each partnership is substan¬ 
tially the same in each of the affiliated corpora¬ 
tions.’ 7 

4 4 Notwithstanding this administrative interpre¬ 
tation of the term ‘the same interests,’ Congress 
continued to use the term in the subsequent Rev¬ 
enue Acts of 1921 (42 Stat. 227), 1924 (43 Stat. 
253), and 1926 (44 Stat. 9). It may be assumed, 
therefore, that the administrative interpretation 
met with Congressional approval. Paducah 
Water Co. v. Commissioner of Internal Revenue, 
59 App. D. C., 33 F. (2d), 559; Corning Glass 
Works v. Commissioner of Internal Revenue, de¬ 
cided Dec. 2, 1929, 59 App. D. C. —; 37 F. (2d) 
798; New York, N. H., and H. R. Co. v. Interstate 
Commerce Commission, 200 U. S. 361, 26 S. Ct. 
272, 50 L. Ed. 515; National Lead Co. v. United 
States, 252 U. S. 140, 40 S. Ct. 237, 64 L. Ed. 496; 
Uniform Printing and S. Co. v. Commissioner of 
Internal Revenue (C.C.A.) 33 F. (2d) 445.” 

Accordingly, this Court has specifically held that the 
administrative interpretation of the term “the same 
interests” as used in connection with Section 240 (c) 
of the 1918 1 Act after the repeated statutory enact¬ 
ments of that term met with Congressional approval. 

As of November 12, 1927, and after the close of the 
appellant’s 1927 fiscal period the Secretary of the 
Treasury approved Treasury Decision 4100 (Internal 
Revenue Cumulative Bulletin Vl-2, pps. 79, 129 and 
254) s in which it was stated that Article 633 of Regu- 


5 Article 633 of * * * Regulations 69 is hereby amended by omitting 
from * * * said article the last sentence thereof, having to do with the 
definition of the words “the same interests.’ } 

D. H. Blair, 

Commissioner of Internal Revenue. 

Approved November 12, 1927. 

A. W. Mellon, 

Secretary of the Treasury. 
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lations 69, 65, 62 and 45 were thereby amended by 
omitting from such articles the last sentence thereof 
defining the words “the same interests.” No new or 
different definition of such words was submitted, j 

Appellant respectfully submits that the attempted 
revision of Articles 633 of Regulations 69, 65, 62 and 
45 by the aforesaid Treasury Decision was invalid and 
ineffective. Congress having continued to usei the 
term “the same interests” in Section 240 (c) of the 
Revenue Acts of 1921, 1924 and 1926, (42 Stat. 1227; 
43 Stat. 253; 44 Stat. 9), the administrative interpre¬ 
tation of the phrase “the same interests” mu^t be 
read into the statute. In this connection it is noted 
that the aforementioned decision of this Couijt in 
American Auto Trimming Co., Michigan, et al v. 
Lucas was rendered on January 6, 1930, over! two 
years after the promulgation of Treasury Decision 
4100 and that such Treasury Decision was not j con¬ 
sidered in the decision of that case, although the yerv 
definition of the phrase “the same interests” was at 
issue and was decided on the basis of the regulations 
as unamended by Treasury Decision 4100. 

In the case of Pictorial Review Company v. Helver- 

Article 633 of * * * Regulations 65 is hereby amended by oniitting 
from * * * said article the last sentence thereof, having to do wif;h the 
definition of the words “the same interests.” 

D. H. Blair, 

Commissioner of Internal Revenue. 

Approved November 12, 1927. 

A. W. Mellon, 

Secretary of the Treasury. 

Article 633 of Regulations 45 (1920 edition), article 633 of Regula¬ 
tions 62, * * * are hereby amended by omitting from each of sai<jl arti¬ 
cles the last sentence thereof, having to do with the definition 0f the 
words “the same interests.” 

D. H. Blair, 

Commissioner of Internal Revenue. 

Approved November 12, 1927. 

A. W. Mellon, 

Secretary of the Treasury. 
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ing, 63 App. D. C. —; 68 F. (2d) 766, decided 
January 2, 19 ! 34, this Court held that the filing of a 
separate return by one corporation of an affiliated 
group of six corporations, the other five corporations 
being joined in a consolidated return, was not the 
exercise of an election to have its liability determined 
on a separate basis when Article 633 of Regulations 
65 (unamended) prohibited the inclusion of that cor¬ 
poration in a consolidated return for the affiliated 
group. 

In that case the Pictorial Review Company, the par¬ 
ent corporation, owned all of the capital stock of five 
subsidiaries. T,he capital stock of the sixth corpora¬ 
tion, the Excella Corporation, was owned to the ex¬ 
tent of 20.94 per centum by the parent and of the bal¬ 
ance 76.05 per centum was owned by stockholders who 
owned 96.99 per centum of the parent’s capital stock. 
Under Article 633 of Regulations 65 the capital stock 
of the Excella Corporation was not owned by 4 4 the 
same interests” which owned the capital stock of the 
parent because the stock ownership interest was not 
substantially the same in each of such corporations. 
This Court held that Article 633 of Regulations 65 
prevented thq inclusion of the Excella Corporation in 
the consolidated return filed by the other corpora¬ 
tions, that such regulation was a lawful rule lawfully 
adopted having the force and effect of law and bound 
the Excella Corporation and the appellant by its pro¬ 
visions, and that Excella Corporation exercised no 
election by filing a separate return if it did not exer¬ 
cise a free and deliberate choice doing only what by 
law it was constrained to do. 

The case at bar is markedly similar to the Pictorial 
Review Company case in that the corporations which 
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were not prohibited by Article 633 of Regulatibns 65 
from joining in a consolidated return did so, and that 
the corporation which by said regulations was not 
affiliated with the other corporations filed a separate 
return. The separate return filed by Refrigeration 
Products Company did not constitute an election be¬ 
cause it had no alternative basis of filing a ireturn 
under the regulations. Although an electioiji was 
clearly conferred by the language of the statute as to 
whether separate returns or a consolidated return 
should be filed such election was a real one an(l con¬ 
templated a free and deliberate choice. An election 
cannot be made if the party be ignorant of his [rights 
and he can not deliberately select one of two orj more 
courses of action if he knows of but one to which he is 
entitled. Standard Oil Co. v . Haivkins, 74 Fed. 395. 
Accordingly, since a regulation having the forde and 
effect of law precluded the Refrigeration Products 
Company from a consolidated return it had no choice 
left but to file a separate one. 

The original return filed by the appellant and 
Norge Corporation was a consolidated returii and 
under the regulations was the only consolidated ifeturn 
which could indisputably have been filed. The Norge 
Corporation owned 100 per centum of the appellant’s 
capital stock and 75 per centum of the capital stock 
of the Refrigeration Products Company. The rejmain- 
ing 25 per centum of the capital stock of thd last 
named corporation was owned by appellant. Clearly 
then the Norge Corporation by its stock ownership, 
direct and indirect of the capital stock of the jother 
two corporations had dominant control of the other 
two companies and as such had the right to make the 
election as to the kind of return to be filed. Ip the 
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case of Duke Poiver Co. v. Commissioner, (C.C.A. 
4th), 44 F. (2d) 543, three corporations and the years 
1922 and 1923 were involved. One corporation owned 
substantially all of the capital stock of a second cor¬ 
poration which in turn owned all of the capital stock 
of a third corporation. The first corporation, the 
parent of the group filed separate income tax returns 
for 1922 and 1923 and the other two corporations filed 
consolidated returns. The Court in affirming the de¬ 
cision of the Board of Tax Appeals that each corpo¬ 
ration should be taxed on the basis of separate re¬ 
turns stated: 

“It assumed that if there was that degree of 
affiliation which the law required, there was a 
dominant control, and it gave to that dominant 
control the right to make the choice.” (Italics 
supplied.) 

Accordingly, since the parent corporation had 
elected to file a separate return that election was bind¬ 
ing on the subsidiaries. In the instant case the par¬ 
ent corporation elected to file a consolidated return 
and even if iheasured solely by the rule of the above 
case without consideration of the factors regarding 
election the Commissioner and the Board of Tax Ap¬ 
peals were in error in determining appellant’s tax lia¬ 
bility on the basis of a separate return. 

This case can be readily distinguished from Radiant 
Glass Co. v. Burnet, 60 App. D. C. 351, 54 F. (2d) 
718, and cases therein cited in which it was held that 
the right of choice or election to file one or another 
sort of return is exercised by filing the return. 

In the Radiant Glass Company case the facts were 
materially different from the case at bar. In that case 
the Radiant Glass Company and the Times Record 
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Company requested a ruling from the Commissioner 
whether they had the right to file a consolidated re- 
turn and upon being advised by that official that they 
were not affiliated under the provisions of the Revenue 
Act, the two corporations thereupon filed separate re¬ 
turns for the year 1922. This Court held that! such 
ruling by the Commissioner did not have the | force 
and effect of law and was merely the expression) of an 
opinion which did not prevent or impair the free) exer¬ 
cise of any legal rights the two companies had, Where¬ 
as in the instant case a regulation prescribed t^y the 
Commissioner with the approval of the Secretary 
which had the force and effect of law prohibited the 
inclusion of the Refrigeration Products Compalny in 
the consolidated return filed by appellant afid its 
wholly owned subsidiary. 

In the case of Lucas v. St. Louis National Baseball 
Club, 42 F. (2d) 984, the St. Louis Baseball; Club 
owned and controlled 50 per centum of the capital 
stock of the Syracuse Baseball Club, a corporation, 
from January 1, 1922, to July 3, 1922. On the latter 
date the former acquired the remaining 50 per centum 
of the stock of the Syracuse Club and throughout the 
balance of the calendar year 1922 continued to own 
and control the same. Separate income tax returns 
were filed for both corporations for 1922. A consoli¬ 
dated return was filed for the two corporations for 
1923 without first obtaining permission froi^ the 
Commissioner so to do. The Commissioner rejected 
the consolidated return for 1923 because botlji cor¬ 
porations had voluntarily filed separate returns for 
1922 and had not obtained permission from Him to 
change the basis. The Commissioner’s determination 
was properly affirmed by the Board of Tax Appeals 
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and the United States Circuit Court of Appeals for 
the Eighth Circuit. It is to be observed that when 
the separate returns were filed by the two corpora¬ 
tions for 1922 they were clearly entitled to file a con- 
solidated return. The law accorded them that right 
and no regulation of the Treasury Department denied 
it. At the time the separate returns were filed the 
two corporations clearly had the right to file either 
separate returns or a consolidated return, and having 
voluntarily filed separate returns they must be deemed 
to have exercised a free choice in the matter since 
nothing to the contrary was shown, and therefore they 
were under the law bound by the election they had 
made unless and until they procured the permission 
of the Commissioner to change such basis of filing 
their returns. 

In the case of Levi Strauss Realty Co. v. United 
States, 41 F. (2d) 55, two corporations filed separate 
returns for the year 1921, one of which had a net 
income for the year and the other a loss. The cor¬ 
poration which had the net loss carried the same for¬ 
ward as a deduction from its gross income for 1922 
which by statute it could do. Thereafter, the corpora¬ 
tion which had the net income for 1921 sued to recover 
the income tax which it had paid for that year on the 
ground the two corporations were affiliated and that 
the net loss sustained by the other corporation in 
1921 should have been applied to reduce the income 
of the profitable corporation for that year. In deny¬ 
ing recovery the Court pointed out that the separate 
returns had been filed voluntarily, and that it would 
be wrong to allow one corporation to deduct a loss in 
one year and the other corporation to deduct the same 
identical loss in another year. The Court affirmed the 
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judgment of the lower Court on the peculiar! facts 
which existed and without considering the question of 
affiliation although consolidated returns were re 
to be filed by affiliated corporations for the yea: 

No election to file separate returns was conferred by 
statute for that year. 

In the case of Alameda Investment Co. v\. Mc¬ 
Laughlin, 33 F. (2d) 120, three corporations wqre in¬ 
volved and each filed separate income tax returns for 
1922. Thereafter, they requested permission frbm the 
Commissioner to file an amended consolidated Return 

i 

for 1922. That official permitted two of the corpora¬ 
tions to file an amended consolidated return bjit re¬ 
fused permission for the inclusion therein of the Ala¬ 
meda Investment Company on the ground it was not 
affiliated with the other two corporations within the 
meaning of the law. The Court held that regardless 
of whether the three corporations properly might have 
made a consolidated return in the first instance the 

i 

Alameda Investment Company could not be included 
in the amended consolidated return without the!Com¬ 
missioner’s permission. There was nothing ih the 
case to show that at the time the separate returns 
were filed the corporations were in any way prohibited 
by law or regulation from filing a consolidated return. 
The fair inference from the Court’s statement if the 
case is that the filing of the separate returns whs the 
result of a decision freely and voluntarily ma<le by 
such corporations at the time the separate returns 
were filed and that accordingly a valid electioh had 
been exercised. In its opinion the Court madb the 
following statement: 

“We have not lost sight of the fact that the 
complaint alleged that the separate returns were 


quired 
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made through inadvertence and without knowl¬ 
edge that the taxpayers were entitled to make a 
consolidated return; hut the allegation was denied 
by answer and no proof whatever was offered in 
its support.” 

From this it must be assumed that if it had been 
proved that the separate return had been made 
through inadvertence and without knowledge that the 
corporations were entitled to join in a consolidated 
return, the Court might have permitted the liability 
to have been determined in accordance with an 
amended consolidated return including all the corpo¬ 
rations. 

In Rose v. Grant, 39 F. (2d) 340, a husband and 
wife filed a joint return. Thereafter, they filed sepa¬ 
rate returns without first having been granted permis¬ 
sion bv the Commissioner to do so. That official re- 
fused to accept the separate returns. At the time the 
joint return was filed they could have filed separate 
returns had tliev so desired. The right to file on 
either basis was clearly granted them bv the law and 
regulations in effect when the joint return was filed. 
Such being the situation, the Court very properly held 
an election had been made to have the liabilitv deter- 
mined on the basis of a joint return. 

It is thus seen that in each of the cases cited by this 
Court in its opinion in the Radiant Glass Company 
case there was either evidence of a definite and posi¬ 
tive election made with full knowledge of the right to 
file either separate returns or consolidated ones, or 
there was a total lack of evidence of no opportunity 
to make a free election at the time the separate return 
was filed. Further, in each of those cases all of the 
corporations involved filed separate returns which 
under the statute were proper. 
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The cases cited by the Board of Tax Appeals ijn its 
opinion in this case (R. 12) in support of its decision 
can be as easily distinguished from this case a^ are 
the decisions cited by this Court in its opinion in the 
Radiant Glass Company case. In the case of i ?. B. 
Bathing Park, lnc. f 17 B.T.A. 748, that corporation on 
January 1, 1922, owned all of the capital stock of 
Brighton Beach Baths, Inc. On May 9, 1922, Joseph 
P. Day, Inc., became the owner of the entire capital 
stock of B. B. Bathing Park, Inc. Such stock ovfner- 
sliip continued through 1922 and 1923. Joseph P. 
Day, Inc., the parent corporation, filed separate re¬ 
turns for 1922 and 1923. The other two corporations 
filed a consolidated return for those years. The (Com¬ 
missioner held the filing of separate returns by Joseph 
P. Day, Inc., constituted an election as to the basis of 
filing returns and he determined the tax liability of 
each of the corporations on a separate basis. B. B. 
Bathing Park, Inc., contended the filing of separate 
returns by Joseph P. Day, Inc., the parent corpora¬ 
tion, was in error and did not constitute an election 
and that the three corporations should be permitted to 
file amended returns on a consolidated basis. :The 
Board approved the Commissioner’s determination. 
There is nothing in the opinion in that case regarding 
the basis of the “error” which B. B. Bathing Bark, 
Inc., alleged was the cause of the filing of sepairate 
returns by the parent corporation and nothing! ap¬ 
pears in that case to show an election was not in jfact 
exercised by the parent in filing a separate return. 
In that decision the Board stated: 

i 

“Joseph P. Day, Inc., filed a separate return. 
Such return when filed constituted the proper re¬ 
turn for that corporation for that year and, pwn- 
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ing all the stock of the petitioner, which in turn 
owned the stock of Brighton Beach Baths, Inc., 
it had the right to determine and select on which 
basis the returns should be filed. ” 

In that case no doubt was shown to exist as to the 
right of the corporations to file separate returns or 
one consolidated return. The Board there held the 
election as to the basis of reporting was confided to 
the parent company which filed separate returns and 
which were determinative of the election. In the in¬ 
stant case no election existed as to the basis of re¬ 
porting for the Refrigeration Products Company and 
the parent company filed a consolidated return which 
under the above decision is determinative of an elec¬ 
tion to file a consolidated return in so far as the right 
of election existed. 

In Apartment Corporation, 17 B.T.A. 876, that cor¬ 
poration owned substantially all of the capital stock 
of three other corporations during 1922 and 1923 as a 
result of which they constituted an affiliated group. 
Two of the corporations joined in a consolidated re¬ 
turn with the Apartment Corporation and the other 
corporation filed separate returns for both years. The 
Board in holding that the liability should be deter¬ 
mined upon the basis of separate returns for each 
corporation said (p. 878): 

“For 1922 and 1923, the Ashburton Apartment 
Corporation filed separate returns. There is 
nothing to indicate that this was due to inadver¬ 
tence or to any doubt that it was affiliated with pe¬ 
titioner and entitled to join in filing a consoli¬ 
dated return. The statute gives it the right to 
make its election. The Commissioner was in er¬ 
ror in adding the income of that corporation to the 
income of petitioner.’’ 
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Accordingly, the Board specifically pointed out [that 
no factors were involved which might have raised a 
doubt as to the right of election as to the sort of re¬ 
turns which could have been filed. This circumstance 
readily distinguishes that case from the case at ;bar. 

The Board’s decision in Pictorial Review Co. j, 26 
B.T.A. 472, was reversed by this Court becausf of 
circumstances which existed to bar the right of flec¬ 
tion and which situation exists in the instant ca^e. 

In the case of Flambeau Paper Company , 27 B.T.A. 
299, four corporations and the year 1923 were in¬ 
volved. The Commissioner had ruled on Noveihber 
19, 1921, that such corporation and another iv'ere 
affiliated for 1917 through 1921 but that the other j two 
corporations were not. By letter dated February 20, 
1923, the Flambeau Paper Company requested a j rul¬ 
ing from the Commissioner as to whether it was jnec- 
essary or possible to file a consolidated return foij the 
four companies for 1922. On March 8, 1923, the Com¬ 
missioner replied to that letter stating it was j affi¬ 
liated with the one corporation but not the others j and 
that a consolidated return could be filed for the two 
affiliated corporations. Notwithstanding this infor¬ 
mation all four companies thereafter filed separate re¬ 
turns for 1922. A consolidated return was filed for 
1923 in which, however, one corporation did not jjoin. 
The Commissioner determined the tax liabilitvj for 
1923 on the basis of separate returns since the returns 
for that year were by statute required to be on; the 
same basis as for 1922. The Board affirmed the Com¬ 
missioner’s determination. The Flambeau Company 
contended the Commissioner’s ruling deprived it of 
all choice, election or option and that the filing of the 
separate returns was not the exercise of an election 
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under such circumstances. The Board quoted from 
the decision of this Court in the Radiant Glass Com¬ 
pany case that rulings of the Commissioner do not 
have the forcd and effect of law and for that reason 
the ruling did not deprive the taxpayer of its right of 
election. 

The above case is similar to the Radiant Glass Com¬ 
pany decision of this Court and involves a ruling of 
the Commissioner which does not have the force and 
effect of law whereas in the instant case we are deal¬ 
ing with a regulation having the force and effect of 
law which precluded the inclusion of the Refrigera¬ 
tion Products Company in the consolidated return. 

In Forest Products Chemical Company, 27 B.T.A. 
638 (review pending C.C.A. 6), that corporation on 
May 14, 1926, acquired all the capital stock of another 
corporation. Separate returns were filed for 1926. 
Prior to filing its 1927 return officers of the Chemical 
Company had conversations with a revenue agent re¬ 
garding its 1927 return and such agent informed the 
officer it had the right to file a consolidated return. 
The Chemical Company was not advised it was neces¬ 
sary to first secure the Commissioner’s permission to 
change the basis of its return for 1927 and did not 
request such permission. A consolidated return was 
filed for 1927. The Commissioner determined the cor¬ 
porations’ tax liabilities on the basis of separate re¬ 
turns and the Board affirmed such determination on 
the ground that the filing of separate returns for 1926 
was the exercise of an election and that no permission 
had been obtained from the Commissioner to change 
the basis of filing returns for 1927. 

In the above case no doubt as to affiliation existed 
and no factors were present to create a doubt as to 
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the alternative bases available for reporting the in¬ 
comes of the affiliated corporations. 

The case of Radiant Glass Company v. Burnett, 60 
App. D. C. 351, 54 Fed. (2d) 718, has been discussed 
hereinbefore and is readily and easily distinguishable 
from the case at bar. 

i 

In the case of Belvidere Lumber Co., 6 B.T.AL 84, 
the stock of two corporations was owned by the same 
interests in exactly the same proportions. Separate 
returns were filed for 1922 and deficiencies in tax were 
determined by the Commissioner on that basis. The 
Lumber Company contended by way of avoidance |that 
its liability should have been determined on the lj>asis 
of a consolidated return. The Board affirmed' the 
Commissioner’s determination on the ground tha| the 
filing of separate returns constituted the exercise of 
an election to be taxed on that basis. 

In the above case absolutely no facts were sliown 
that no election was made and it therefore differs 
from the instant case in that respect. 

The case of Torrington Co. of Connecticut\ 21 
B.T.A. 1431, involved nine corporations and the jpear 
1923. Eight of the corporations joined in a consoli¬ 
dated return and the ninth corporation, the palrent 
company, which was solely a holding corporation, jfiled 
a separate return. The same basis of filing returns 
had been employed in the past several years. IThe 
Commissioner determined that the filing of a separate 
return by the ninth corporation which was clearly! affi¬ 
liated was the exercise of its election to be taxed Sepa¬ 
rately and the tax liability of the affiliated group fnust 
be determined on the basis of separate returns. iThe 
Board reversed the Commissioner’s determination on 
the ground that the officers of the principal operating 
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company determined to file consolidated returns and 
filed returns which were believed to be proper con¬ 
solidated returns. 

It is difficult to understand why the above case v^as 
cited by the Board in deciding the instant case ad¬ 
versely to appellant for it w^ould seem to support ap¬ 
pellant’s contention that its tax liability should be de¬ 
termined on a consolidated basis with its tw'o affiliates. 
The officers in the Torrington case determined to file a 
consolidated return and did so except as to one cor¬ 
poration clearly affiliated with the others, whereas in 
our case the parent company and the only other com¬ 
pany, the affiliated status of which w^as free from 
doubt, filed a consolidated return. The third corpora¬ 
tion was not affiliated with the other two under the 
Commissioner’s regulations. 

It is submitted that a careful examination of the 
facts in each and every case where the determination 
of tax liability of an affiliated group was denied be¬ 
cause of the filing of a separate return by one or more 
of the affiliated corporations will show that there was 
either evidence of a definite and positive election made 
with full knowledge of the rights of the corporations 
or a total absence of evidence that the filing of the 
separate return by one or more of the corporations 
involved was due to inadvertence, doubt, or the lack 
of opportunity to make a free election at the time the 
separate return was filed. Several cases, although 
denying the right to a determination on a consolidated 
basis, recognize definitely the principle that if the 
filing of the separate return was due to inadvertence, 
or doubt, or, was without knowledge of the right to 
file a consolidated return, the decision would have been 
otherwise. 
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The Board of Tax Appeals has in several leases 
recognized that the filing of a separate return b^ one 
of a group of several affiliated corporations does not 
always amount to the exercise of an election to file on 
a separate basis. In the ease of Dexter Sulphite] Pulp 
and Power Company et al, 23 B.T.A. 227, there were 
three corporations involved. The ownership of the 
capital stock of two of the three corporations was in 
litigation at the time the income tax returns wer^ due 
for 1921 and 1922, as a result of which doubt heces- 
sarily existed as to whether the corporations jwere 
affiliated. A separate return was filed for the onO cor¬ 
poration and no returns were filed for the two cor¬ 
porations, the title to the capital stock of which was in 
litigation. Upon termination of the litigation aipend- 
ed consolidated returns were filed which the Cobimis- 

I 

sioner refused to accept, that official holding thajt the 
liability of each of the corporations was required Ito be 
determined on the basis of separate returns since the 
one corporation had filed such returns and which con¬ 
stituted the exercise of an election. The Board re- 
versed the Commissioner’s determination and j held 
that the filing of a separate return by the one corpora¬ 
tion under those circumstances did not constitute the 
exercise of an election to be taxed on a separate basis 
and held the liability was properly determined oti the 
basis of consolidated returns. In its opinion in; that 
case the Board said at page 235: 

“The question presented is whether orj not 
under these facts, the filing in 1923 by the Dexter 
Company of a separate return for 1922 consti¬ 
tuted an exercise of the election provided b^ sec¬ 
tion 240 (a) of the Revenue Act of 1921 to file 
upon either a separate or consolidated basisj In 
Standard Oil Co. v. Hawkins, 74 Fed. 395* the 
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court said: “ ‘Election/ says Dyer, ‘is the in¬ 
ternal, free and spontaneous separation of one 
thing from another, existing in the mind and 
will.’ 3 Dver, 281. That designed selection can 
not occur if the party be ignorant of his rights. 
He can not deliberate! v select one of two or more 
remedies if he know of but one to which he is 
entitled. * * * In order to constitute a valid elec¬ 
tion, the act must be done with a full knowledge 
of the circumstances of the case, and the right to 
which the person put to his election was entitled.” 
In Xew v. Smith, 94 Kan. 6,145, Pac. 880, the court 
said: “An election which involves no freedom of 
choice is known as ‘Hobson’s choice’ which is de¬ 
fined as a choice without an alternative.” One 
of the most frequently quoted definitions of elec¬ 
tion is that by Mr. Justice Holmes in Snow v. 
Alley, 156 Mass. 193; 30 N. E. 691, during his 
service on the bench in Massachusetts, that ‘Elec¬ 
tion exists when the party has two alternative and 
inconsistent rights, and it is determined bv a 
manifestation of choice.’ 

“It appears to us to be idle to say that these 
taxpayers have made a free and deliberate choice 
of one of the two bases upon which the revenue 
act permitted corporations actually affiliated to 
make a return, when under existing conditions it 
was impossible for them to even determine the 
fact of affiliation, or, in other words, impossible 
to determine whether or not they were entitled 
to exercise the option provided by the statute.” 

It would be equally fallacious in the instant case to 
say that the appellant and the Refrigeration Products 
Company made a free and deliberate choice as to the 
basis of their returns for 1927, when the Commission¬ 
er’s regulations denied to them any method of filing a 
consolidated feturn other than that selected by them. 

The necessity for the existence of a freedom of 
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choice in order that there may be a valid exercise of 
an election is amply illustrated by cases whichi have 
arisen under other provisions of the revenue laws. 
In the case of Lucas v. Sterling Oil and Gas Com¬ 
pany (C.C.A. 6th Circuit), 62 F. (2d) 951, it appeared 
that Regulations issued by the Treasury Department, 
Article 223 of Regulations 45, conferred upon the tax¬ 
payer under the Revenue Act of 1918, the option of 
charging certain expenditures in connection wit!h oil 
and gas wells to capital or treating them as operating 
expenses. In the original return for the year 1919 
filed by the taxpayer expenditures of that character 
were charged to its capital account. The taxpayer 
subsequently filed an amended return which treated 
the expenditures as operating expenses after other 
facts had been ascertained. When the taxpayer filed 
its original return for 1919 it apparently had jbeen 
unable to close its books of account and was not! able 

I 

to do so until about February 10, 1921. In the njiean- 
time it developed that certain profits attributable to 
the sale of gas and oil leases during the year 1919 
should have been reported in the income tax return 
filed for that year. An amended return was filed in 
which the cost of drilling and developing producing 
oil wells was deducted as operating expenses in, lieu 
of charging them to its capital account as was doie in 
the original return. The Court held that the filing of 
an amended return constituted the first instance of a 
mature and deliberate choice by the taxpayer, b^sed 
upon knowledge of all the material facts as disclosed 
bv the closing of its books of account and that the ini- 
tial return was tentative in character and did not con¬ 
stitute an election. 

In the case of Monroe, Becker and Ewing, v. 
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Commissioner (C.C.A. 8th Circuit), 57 F. (2d)l, there 
were involved deficiencies in income taxes for the 
years 1925 and 1926. The taxpayer was engaged in 
the real estate business in Florida. The Revenue Act 
of 1926, the provisions of which were retroactive to 
cover the year 1925 was enacted February 26, 1926, 
and made material changes in the existing law as to 
the basis for determining profits and losses on sales 
of real estate in which the initial payments did not 
exceed one-fourth of the purchase price, to be returned 
under regulations prescribed by the Commissioner, 
with the approval of the Secretary of the Treasury. 
Although the Act became effective but a few days 
before the taxpayer’s return for the year 1925 was 
filed, Regulations 69 adopted for its administration 
were not approved until August 28, 1926, some months 
later. Articles 43, 44, 45 and 46 of those regulations 
made substantial changes in the method of making 
returns. Following the promulgation of the new T 
regulations the taxpayer in December, 1926, filed an 
amended return for 1925 in which it attempted to fol¬ 
low the new regulations. The Commissioner con¬ 
tended that the filing of the return in accordance with 
the regulations as they existed prior to the promulga¬ 
tion of the new ones constituted an election and that 
the taxpayer could not by an amended return change 
to the new basis conferred by the later regulations, 
but the Court reversed the Commissioner and held 
that the liability of the taxpayer should be determined 
in accordance with the amended return made pursuant 
to the new regulations. At page two the Court said: 

‘ ‘ While there is no statutory authority for an 
amended return, amended returns are frequently 
permitted, and they are sometimes required by 
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the Commissioner. In fact, the Commissioner :has 
authority to make them when a taxpayer negldcts 
or declines to do so. The case presented ds not 
one where, the law being well settled, the tax¬ 
payer had elected to keep his books on a ceriain 
basis and to make returns accordingly and jbad 
afterwards attempted to change the method of 
accounting or the basis of the return. In that pase 
it would, of course, be proper to hold him | es¬ 
topped, as an orderly administration of the rev¬ 
enue laws would be otherwise impossible. In this 
case the Commissioner put his refusal to aljow 
the amended return on the ground that petitioner 
had chosen the installment basis for reporting 
profits and could not change. This gave no effect 
to changes in the law and regulations occurring 
afterwards. In view of the radical changes in jthe 
law, of which the petitioner had scant notice!, if 
any, in fairness and justice to the taxpayer |the 
returns should have been received and considered. 
Taxes are assessed on income and not on honest 
mistakes of the taxpayer. It was the duty of jthe 
Commissioner to do nothing arbitrary or unrea¬ 
sonable that would deprive petitioner of rights 
created by the new law and the regulations there¬ 
under. It was a breach of discretion on the part 
of the Commissioner not to receive the amended 
return from 1925 under the circumstances dis¬ 
closed/ ’ 

i 

In conclusion upon this point it is respectfully sub¬ 
mitted that the filing of a separate return by the Re¬ 
frigeration Products Company for 1927 did not cjon- 
stitute an election to be taxed on that basis rather than 
be included in the consolidated return filed by its two 
affiliates. Appellant submits that Article 633 j of 
Treasury Regulations 65 as originally promulgated 
denied the Refrigeration Products Company an pp- 
tion to be included in the consolidated return and tkat 
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Treasury Decision 4100 was ineffective and invalid 
as an attempted amendment of that article of the 
regulations. Appellant further submits that even if 
Treasurv Decision 4100 is a valid amendment of Arti- 

90 

cle 633 of Regulations 65 it was not clearly such a 
valid amendment so as to have granted to Refrigera¬ 
tion Products Company an unmistakable free choice 
between two alternative bases of filing its return which 
freedom from doubt of two different alternatives is 
necessary to a valid election. As soon as the matter 
was brought to the attention of the appellant and the 
Refrigeration Products Company and before the 
Commissioner made his determination a request was 
made by tho^e companies that their liability be deter¬ 
mined on the basis of a consolidated return for all 
three corporations. These circumstances clearly show 
that it was desired to file a consolidated return and 
that one was filed in so far as the corporations in¬ 
volved had the clear right so to do. 

The appellant’s case therefore falls within the well 
recognized exceptions to the general rule that the fil¬ 
ing of a separate return constitutes the exercise of 
an election. : It is accordingly respectfully submitted 
that appellant’s income tax liability for the fiscal 
period ended in 1927 should be determined on the 
basis of a consolidated return including therein the 
Norge Corporation and the Refrigeration Products 
Company. 
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II 

The Findings of the Board of Tax Appeals as to| the 
Contentions of the Appellant Before That Board 
Are Contrary to the Evidence, Contrary to the ibsue 
Raised in the Pleadings and Do Not Properly Estate 
the Case. 


In its memorandum opinion in this case the Board 
stated: 

i 

“The petitioners stand upon the returp as 
made, insisting that despite statutory affiliation 


they had the right to file such returns as 


did and that the respondent is thereby bound to 
compute their taxes accordingly. The facts are 
stipulated. 77 (R. 12.) 


hey 


The above statement is entirely contrary to the facts 
in the case and to the record. In the statutory notice 
of deficiency mailed by the Commissioner to the appel¬ 
lant it is stated that the filing of a consolidated return 
which did not include all of the affiliated corporations 
was contrary to the Revenue Act of 1926 and that each 
of the corporations should have filed separate returns. 
(R. 7.) In the petition filed by appellant with; the 
Board of Tax Appeals for a redetermination ofj its 
tax liability error was assigned as follows: 

“(a) The respondent has erred in his determi¬ 
nation or finding that the petitioner should have 
filed a separate return for the period January 1 
to September 30, 1927, and the fiscal year elided 
September 30, 1928, instead of a consolidated re¬ 
turn including the Norge Corporation and the 
Refrigeration Products Company with which! the 
petitioner was affiliated during the above riien- 
tioned periods, as defined in section 240 of the 
Revenue Act of 1926 and section 142 of the Rev¬ 
enue Act of 1928. 


i 

i 
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(b) The respondent has erred in computing 
the taxes of the petitioner for the period January 
1 to September 30, 1927, and the fiscal year ended 
September 30, 1928, on the basis of a separate re¬ 
turn and without combining with the income and 
expenses of the petitioner for the period stated 
the income and expenses of the Norge Corpora¬ 
tion and the Refrigeration Products Company.” 
(R. 3.) 

The petition concluded with the following prayer: 

“That the tax liability of the affiliated group, 
viz., the Norge Corporation, the Detroit Gear 
and Machine Company, and the Refrigeration 
Products Company for the period from January 
1, 1927, to September 30, 1927, and for the fiscal 
year ended September 30, 1928, should be com¬ 
puted on the basis of consolidated returns for 
those periods.” (R. 4.) 

In the answer filed by the Commissioner to the peti¬ 
tion before the Board issue was joined by a general 
denial of the assignments of error set forth in the peti¬ 
tion. (R. 11;) No other or further pleadings were 
filed and the case was on October 9, 1933, heard on its 
merits. (R. 2.) The appellant has consistently con¬ 
tended the tax liability of it and its two affiliates 
should be determined on the basis of consolidated re¬ 
turns including therein all three of such corporations. 
When first advised of the action the Commissioner 
proposed to take the appellant and its two affiliates 
requested the respondent to determine their liabilities 
on the basis of consolidated returns. (R. 24.) Upon 
refusal of the Commissioner to do so and upon receipt 
of the statutory notice of deficiency a petition was 
duly filed with the Board of Tax Appeals in which the 
Commissioner’s determination of tax on the basis of 
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separate returns instead of on the basis of a consoli¬ 
dated return for all three corporations was alleged as 
error. (R. 3.) The proceeding before the Board! was 
prosecuted on that theory. 


CONCLUSION 

It is respectfully submitted that the Board of | Tax 
Appeals erred in its statement that appellant and its 
affiliates stand on the returns as filed and that it 

I 

erred in not deciding the Commissioner was in ^rror 
iii determining appellant’s tax liability for the fiscal 
period January 1, 1927, to September 30, 1927, oii the 
basis of separate returns instead of on the basis of 
consolidated returns including therein with appellant 
the Norge Corporation and the Refrigeration Products 
Company; and that the final order of redetermindtion 
entered by the Board on January 11, 1934, should be 
reversed. 

C. Clifton Owens, 
Attorney for Appellant. 


I 
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APPENDIX A 

Section 240 (b), Revenue Act of 1918: 

(b) For the purpose of this section two or more do¬ 
mestic corporations shall be deemed to be affiliated (1) 
if one corporation owns directly or controls through 
closelv affiliated interests or bv a nominee or nominees 
substantially all the stock of the other or others, or 
(2) if substantially all the stock of two or more cor¬ 
porations is owned or controlled by the same interests. 

Section 240 (c), Revenue Act of 1921: 

(c) For the purpose of this section two or more 
domestic corporations shall be deemed to be affiliated 
(1) if one corporation owns directly or controls 
through closelv affiliated interests or bv a nominee or 
nominees substantially all the stock of the other or 
others, or (2) if substantially all the stock of two or 
more corporations is owned or controlled by the same 
interests. 

Section 240 (c), Revenue Act of 1924: 

(c) For the purpose of this section two or more do¬ 
mestic corporations shall be deemed to be affiliated (1) 
if one corporation owns at least 95 per centum of the 
voting stock of the other or others, or (2) if at least 
95 per centum of the voting stock of two or more cor¬ 
porations is owned by the same interests. A corpora¬ 
tion organized under the China Trade Act, 1922, shall 
not be deemed to be affiliated with any other corpora¬ 
tion within the meaning of this section. 


APPENDIX B 

Article 633, Regulations 45: 

WHEN CORPORATIONS ARE AFFILIATED.— 

Corporations will be deemed to be affiliated (a) when 
one domestic corporation owns directly or controls 
through closely affiliated interests or by a nominee or 
nominees substantially all the stock of the other or 
others, or (b) when substantially all the stock of two 



or more domestic corporations is owned or controlled 
by the same interests. The words ‘ ‘ substantially all 
the stock ” can not be interpreted as meaning any par¬ 
ticular percentage, but must be construed according to 
the facts of the particular case. The owning or con¬ 
trolling of 95 per cent or more of the outstanding vot¬ 
ing capital stock (not including stock in the treasury) 
at the beginning of and during the taxable year will 
be deemed to constitute an affiliation within the mean¬ 
ing of the statute. Consolidated returns may, bjow- 
ever, be required even though the stock ownership is 
less than 95 per cent. When the stock ownership or 
control is less than 95 per cent, but in excess of 50 iper 
cent, a full disclosure of affiliations should be mgde, 
showing all pertinent facts, including the stock owfied 
or controlled in each subsidiary or affiliated corpora¬ 
tion and the percentage of such stock owned or Con¬ 
trolled to the total stock outstanding. Such statement 
should preferably be made in advance of filing thej re¬ 
turn, with a request for instructions as to whether a 
consolidated return should be made. In any event 
such a statement should be filed as a part of the re¬ 
turn. The words “the same interests” shall be 
deemed to mean the same individual or partnership 
or the same individuals or partnerships, but when the 
stock of two or more corporations is owned or Con¬ 
trolled bv two or more individuals or bv two or mpre 
partnerships a consolidated return is not required Un¬ 
less the percentage of stock held by each individual or 
each partnership is substantially the same in each of 
the affiliated corporations. 

Article 633, Regulations 62: 

WHEN CORPORATIONS ARE AFFILIATE!}.— 
Corporations will be deemed to be affiliated (a) w^ien 
one domestic corporation owns directly or controls 
through closely affiliated interests or by a nominee or 
nominees substantially all the stock of the other or 
others, or (b) when substantially all the stock of two 
or more domestic corporations is owned or controlled 
by the same interests. The words “substantially all 
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the stock’’ can not be interpreted as meaning any par¬ 
ticular percentage, but must be construed according 
to the facts of the particular case. The owning or con¬ 
trolling of 95 per cent or more of the outstanding vot¬ 
ing capital stock (not including stock in the treasury) 
at the beginning of and during the taxable year will be 
deemed to constitute an affiliation within the meaning 
of the statute. Consolidated returns may, however, be 
required for any taxable year beginning prior to Jan¬ 
uary 1, 1922, even though the stock ownership is less 
than 95 per cent. When the stock ownership or con¬ 
trol is less than 95 per cent, but in excess of 70 per 
cent, a full disclosure of the affiliations should be made 
shoving all pertinent facts, including the stock owned 
or controlled in each subsidiary or affiliated corpora¬ 
tion and the percentage of such stock owned or con¬ 
trolled to the total stock outstanding. This informa¬ 
tion will also be required where like conditions exist 
and the taxpayer elects to file a consolidated return 
for any taxable period beginning on or after January 
1, 1922. Such statement should preferably be made in 
advance of filing the return, but if a consolidated re¬ 
turn is filed subject to the approval of the Commis¬ 
sioner, the required statement should be filed as a part 
of the return. The words ‘‘the same interests” shall 
be deemed to mean the same individual, partnership, 
or corporation, or the same individuals, partnerships, 
or corporations, but when the stock of two or more 
corporations is owned or controlled by two or more 
individuals, by two or more partnerships, or by two 
or more corporations, the corporations will not be 
held to be affiliated unless the percentage of stock of 
such corporations held by each individual, each part¬ 
nership, or each corporation is substantially the same 
in each of the corporations. 


Article 633, Regulations 65: 

WHEN CORPORATIONS ARE AFFILIATED.— 
Two or more domestic corporations will be deemed to 
be affiliated (a) if one corporation owns at least! 95 
per cent of the voting stock of the other or others* or 
(b) if at least 95 per cent of the voting stock of two 
or more corporations is owned by the same interests. 
A corporation organized under the China Trade Act, 
1922, will not be deemed to be affiliated with any other 
corporation within the meaning of this article. The 
words “the same interests’’ shall be deemed to m^an 
the same individual, partnership, or corporation,! or 
the same individuals, partnerships, or corporatidns, 
but when the stock of two or more corporations! is 
owned by two or more individuals, by two or mbre 
partnerships, or by two or more corporations, the cor¬ 
porations will not be held to be affiliated unless the 
percentage of stock of such corporations held by ehch 
individual, each partnership, or each corporation 1 is 
substantially the same in each of the corporations, i 
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In the United States Court of Appeals 
for the District of Columbia 

i 

No. 6240 

Detroit Gear and Machine Company, petitioner 

v. | 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 13.- 
12), which is unreported. 

i 

JURISDICTION | 

This appeal involves income taxes for the fiscal 
years ended September 30,1927, and September ^0, 
1928, in the amounts of $14,154.84 and $15,473.^5, 
respectively, and is taken from a decision of the 
United States Board of Tax Appeals entered Janu¬ 
ary 11, 1934 (R. 12). This case is brought to tltis 

(l); 


2 


Court by petition for review filed April 6, 1934 
(R. 13), pursuant to the provisions of Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 Stat. 
9, as amended bv Section 1101 of the Revenue Act 
of 1932, c. 209, 47 Stat. 169. 

QUESTION PRESENTED 

Whether when one member of an affiliated group 
of corporations elects to file a separate return the 
remaining members of the group may file a con¬ 
solidated return. 

STATUSES AND REGULATIONS INVOLVED 

The Revenue Act of 1926, c. 27, 44 Stat. 9, pro¬ 
vides in part as follows: 

CONSOLIDATED RETURNS OF CORPORATIONS 

Sec. 240. (a) Corporations which are affil¬ 
iated within the meaning of this section may, 
for any taxable year, make separate returns 
or, under regulations prescribed by the Com¬ 
missioner with the approval of the Secre¬ 
tary make a consolidated return of net in- 
come for the purpose of this title, in which 
case the taxes thereunder shall be computed 
and determined upon the basis of such re¬ 
turn. If return is made on either of such 
bases, all returns thereafter made shall be 
upon 1 the same basis unless permission to 
change the basis is granted by the Commis¬ 
sioner. 

* 


* 


* 


* 


* 
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(d) For the purpose of this section two 
or more domestic corporations shall be 
deemed to be affiliated (1) if one corpora¬ 
tion owns at least 95 per centum of the stock 
of the other or others, or (2) if at leastj 95 
per centum of the stock of two or more cor¬ 
porations is owned by the same interests. 
As used in this subdivision the tertns 
‘ 4 stock” does not include nonvoting stbck 
which is limited and preferred as to divi¬ 
dends. This subdivision shall be applicable 
to the determination of affiliation for the 
taxable year 1926 and each taxable year 
thereafter. * * * (U. S. C. App., Title 

26, Sec. 993.) j 

The Revenue Act of 1928, c. 852, 45 Stat. 791, 
provides in part as follows: 

Sec. 142. Consolidated Returns of Cor¬ 
porations—Taxable Year 1928. — j 

(a) Consolidated returns permitted \— 
Corporations which are affiliated within the 
meaning of this section may, for the taxable 
year 1928, make separate returns or, under 
regulations prescrbed by the Commissioner 
wdth the approval of the Secretary, mak£ a 
consolidated return of net income for the 
purpose of this title, in which case the tasjes 
thereunder shall be computed and deter¬ 
mined upon the basis of such return. If re¬ 
turn for the taxable year 1927 was ma^e 
upon either of such bases, return for the tax¬ 
able year 1928 shall be upon the same basis 
unless permission to change the basis is 
granted by the Commissioner. * * * 


4 


Tr easurv R egulatio'.;< 


69. promulgated under the 


Revenue Act of 1926: 

Art. 631. Affiliated corporations. —Consol¬ 
idated returns are based upon the principle 
of levving the tax according to the true net 
income of a single enterprise, even though 
the business is operated through more than 
one corporation. Where one corporation 
owns the capital stock of another corpora¬ 
tion or other corporations, or where the 
stock of two or more corporations is owned 
bv the same interests, a situation results 
which is closelv analogous to that of a busi¬ 


ness maintaining one or more branch estab- 
lislmients. In the latter case, because of the 
direct ownership of the property, the net in¬ 
come of the branch forms a part of the net 
income of the entire organization. 


Art. 632. Consolidated returns. — Affili¬ 
ated corporations as defined in section 
240 (d), irrespective of the basis upon which 
returns were filed prior to 1926 under sec¬ 
tion 240 (a) of the Revenue Acts of 1924 and 
1926, may for 1926 elect to make separate 
returns or file a consolidated return in which 
will be reported the consolidated net income 
of the affiliated group. If return is made 
upon either of these bases, all subsequent re¬ 
turns must be made upon the same basis ex¬ 
cept as permission to change may be granted 
bv the Commission. * * * 


STATEMENT 

The facts may be summarized as follows (R. 
21-25) : 


I 


Petitioner, Norge Corporation and Refrigeration 
Products Company, are corporations organized 
under the laws of the State of Michigan (R. 21-422). 
During all the years involved in this appeal,j the 
Norge Corporation owned all the issued and iout- 
standing capital stock of the petitioner and 75 'per¬ 
cent of the issued and outstanding capital stock of 
the Refrigeration Products Company. The! re¬ 
maining 25 percent of the issued and outstanding 
capital stock of the Refrigeration Products Com- 

i 

panv was owned by the petitioner (R. 22-23).; 

Prior to the year 1927 the petitioner had filec|. its 
income-tax returns on the basis of a calendar year. 
On Julv 15, 1927, the Commissioner of Intei-nal 
Revenue granted it permission to file its return^ on 
the basis of a fiscal year ending September 3Qth, 
which corresponded with the annual accounting 
period Norge Corporation had adopted immedi- 
atelv after its organization on Januarv 12. 1927. 
Refrigeration Products Company, pursuant to the 
advice of its attorneys, immediately after its or¬ 
ganization on January 10, 1927, adopted the calen¬ 
dar year as its annual accounting period. This yas 
done in order to keep its financial affairs entirely 
distinct from those of the other two corporations 
and due to certain legal aspects pertaining to | its 
organization and financial matters (R. 22, 23-24). 

On January 16,1928, and December 15,1928, j:he 
Norge Corporation and the petitioner filed wl|iat 

i 

purported to be consolidated income-tax returns 
for the fiscal years ended September 30, 1927, aind 


i 

i 

i 

i 
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September 30, 1928, respectively (Exhibits A and 
B) .* Attached to and made a part of the return for 
the fiscal year ended September 30, 1927, was a 
schedule which reads as follows (Exhibit A, sheet 
numbered 41) : 

DATE RE: ORGANIZATION AND AFFILIATIONS NORGE 
CORPORATION AND SUBSIDIARY—DETROIT GEAR d MA¬ 
CHINE COMPANY—SEPTEMBER SO. 7.927 

The Norge Corporation was organized 
under the laws of the State of Michigan on 
January 12, 1927, and has an authorized 
capitalization of $500,000.00 7% noncumu- 
lative preferred stock and 10,000 shares of 
non-par-value common stock. The capital 
stock was issued as follows: 



Preferred 

Nonpar 

common 

Total 

For cash...... 

$5,000.00 

$255.00 

$5,255.00 

For total outstanding common stock of 

Detroit Gear and Machine Company, 
5.860M shares_ 

495,000.00 

384,240.00 

879,240.00 

For 300 shares of common stock of Refriger- 

ation Products Company, par value_ 


30,000.00 

30.000.00 




500,000.00 

414,495.00 

914,495.00 


The Refrigeration Products Company, 
also organized under the laws of the State 
of Michigan, January 12, 1927, has an au¬ 
thorized capitalization of 400 shares of 
common stock with a par value of $100.00 
each, 300 shares having been issued as shown 
above and the remaining 100 shares being 

1 Exhibits A, B, C, and D were inadvertently omitted from 
the Transcript of Record. Counsel have agreed to hand 
them to the Court at the time of the hearing. 
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issued to the Detroit Gear and Machine 
Company. i 

The Norge Corporation has chosen Sep¬ 
tember 30th as the close of its fiscal year 
and has elected to file a consolidated retiirn 
with the Detroit Gear and Machine Cop- 
pany. The Detroit Gear and Machine Com¬ 
pany has secured permission from the Cotn- 
missioner to change its closing date from 
December 31st to September 30th, a copy 
of such letter being attached hereto. 

The Norge Corporation has elected not j to 
consolidate the operations of Refrigeratibn 
Products Company. j 

On March 10, 1928, and March 15, 1929, the Re¬ 
frigeration Products Company filed separate in¬ 
come-tax returns for the calendar years 1927 ahd 
1928, respectively (Exhibits C and D). i 

The Commissioner of Internal Revenue held that 
the income-tax liability of the petitioner, the Nor£e 
Corporation and the Refrigeration Products Com¬ 
pany, for the years here involved must be deter¬ 
mined on the basis of the separate incomes of eajdi 
company (R. 24). 

On being notified of such contemplated decisiop, 
the petitioner, the Norge Corporation and the Re¬ 
frigeration Products Company, requested the re- 

i 

spondent to consolidate the incomes of said com¬ 
panies for the years here involved. This request 
was denied by the Commissioner (R. 24). 

Article 633 of Regulations 69 as originally pro¬ 
mulgated provided that the words “the same inter- 
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ests” in Section 240 (d) of the Revenue Act of 
1926 should be deemed to apply only when the per¬ 
centage of stock held by each stockholder was sub¬ 
stantially the same in each of the corporations. On 
November 12, 1927, Treasury Decision 4100 was 
promulgated which provided for the amendment of 
Article 633 of Regulations 69 by eliminating there¬ 
from the definition of the words “the same 
interests” (R. 25). 

The United States Board of Tax Appeals held 
that the tax liability of the petitioner should be 
determined upon the basis of separate returns (R. 
12 ). 

SUMMARY OF ARGUMENT 

The courts have uniformly held that the right 
of choice or election is exercised by the filing of 
the return in one of the two forms permitted by 
the statute. A taxpayer is not misled or deprived 
of its election by a regulation which was repealed 
over two months prior to the time the return was 
filed. 

From the facts in the instant case it is apparent 
that, after thorough consideration, the dominant 
or parent company elected to include one member 
of the affiliated group and to exclude the other 
member from joining in the consolidated return, 
and such election is binding on all members of the 
group. 



ARGUMENT 


I 

I 


The sole question presented in this appeaj is 
whether the petitioner and the other member^ of 
the affiliated group are entitled to have their [tax 
liabilities determined upon the basis of a consoli¬ 


dated return where one member of the group 
elected to file a separate return. 

Section 142 (a) of the Revenue Act of 1928 pro¬ 


vides that the return for the year 1928 shall be 
upon the same basis as the return for the year 1^27, 


unless permission to change the basis is granted] by 
the Commissioner. As the Commissioner has pot 
granted permission to change the basis, we ^re 
concerned here only with the question of whether 
the tax liability for the fiscal year ended Septem¬ 
ber 30, 1927, should be determined upon a consoli¬ 
dated-return or a separate-return basis. 

Section 240 (a) of the Revenue Act of 1921, 
which section permits the filing of consolidated re¬ 
turns under that Act, was reenacted without chahge 


in the Revenue Acts of 1924 and 1926. The Com¬ 
mittee on Finance of the Senate in its report ac¬ 
companying the Revenue Act of 1921 had the fol¬ 
io vfing to say concerning Section 240 (S. Rep. No. 
275, 67th Cong., 3d Sess., pp. 19, 20) : 

Section 240 would give affiliated corpora¬ 
tions an option as to whether they shall file 
a consolidated return or a corporate return 
(commencing with Jan. 1, 1922), although 
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such Corporations would be required to ad¬ 
here to the election, once made, unless author¬ 
ized to change by the Commissioner of Inter- 
nal Revenue. Under existing law affiliated 
corporations are required to make consoli¬ 
dated returns. Owing to the complexity of 
the consolidated return in certain instances, 
the corporations affected would prefer not 
to make such consolidated return, although 
it benefits affiliated corporations when one or 
more of them sustain a loss. The consoli¬ 
dated return is necessary to prevent evasion 
under the excess-profits tax, but this neces¬ 
sity will disappear when the excess-profits 
tax is repealed. A new subdivision is added 
to this section giving the Commissioner 
power to consolidate the accounts of related 
trades or businesses owned or controlled by 
the same interests, for the purpose only of 
making a correct distribution of gains, 
profits, income, deductions, or capital, among 
the related trades or businesses. This is 
necessary to prevent the arbitrary shifting 
of profits among related businesses, particu¬ 
larly in the case of subsidiary corpora¬ 
tions organized as foreign trade corpo¬ 
rations. * * * 

Questions of like import and of controlling weight 
in this case have already been passed upon by the 
courts, and it has been definitelv held that where 

/ %j 

a choice is allowed as to the form of returns, a bind¬ 
ing “ election ? 7 is exercised by the filing of the 
return in one of the two forms permitted by the 


statute. Radiant Glass Co. v. Burnet , 54 F. (2d) 

i 

718 (App. D. C.) ; Duke Power Co. v. Commis¬ 
sioner, 44 F. (2d) 543 (C. C. A. 4th) ; Lucad v. 
St. Louis National Basel)dll Club , 42 F. (2d) ^84 
(C. C. A. 8th) ; Rose v. Grant, 39 F. (2d) $40 
(C. C. A. 5th). I 

The identical question here presented was be¬ 
fore this Court in Radiant Glass Co. v. Buntet, 
supra. There two affiliated corporations filed sep¬ 
arate returns for the year 1922. In 1921 they ffied 
a questionnaire with the Commissioner to securfe a 
ruling concerning their right to file a consolidated 
return. The Commissioner ruled thev were hot 

i 

affiliated in law, and accordingly should not fil^ a 
consolidated return. They thereupon filed separate 
returns for the year 1921. In 1922 the relations of 
the companies were the same, and they again fi}ed 

i 

separate returns. In 1926 the Commissioner over¬ 
ruled the answer theretofore given by him to fhe 
1921 questionnaire, permitted an amendment of the 
returns for 1921, the year when a consolidated Re¬ 
turn of affiliated corporations was obligatory, but 

i 

refused to permit an amendment of the returns for 
1922, when such corporations were entitled to file 
either separate or consolidated returns at their elec¬ 
tion. In passing upon the question of election tins 
-Court said (p. 719) : 

When appellant came to make out and file 
its return for the year 1922, it was entitled, 
if affiliated with the Times-Record Compaiiy, 
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to tile either a separate or consolidated return. 
The ruling; of the Commissioner upon the 
questionnaire in the prior year did not pre¬ 
vent or impair the free exercise of that right. 

JL W 

Such a ruling does not have the force of law: 
nor are the courts bound bv it. United 


State s v. Hurst (1). C.) 2 F. (2d) 73. The 
status of appellant and the Times-Record 
Company was to be finally determined by the 
courts, and not by the Commissioner. 
Fidelity Nat. Bankv. Comm issioner (C.C.A.) 
39 F. (2d) 58, 61. Accordingly it was the 
right of appellant, if affiliated, to file a con¬ 
solidated return if it so elected, and to ap¬ 
peal to the Board of Tax Appeals and to the 
courts for a judicial determination of its 
rights. Instead of taking this course, appel¬ 
lant filed an inaccurate separate return for 
1922, and rested upon it until it was cor¬ 
rected bv the Commissioner in 1926. Until 
corrected, that return reported no taxable 
income, and a consolidated return could have 
been of no greater advantage to appellant. 
The Commissioner was justified under these 
circumstances in denying appellant’s peti¬ 
tion. 

The courts have uniformlv held that the 

%> 

right of choice or election to file one or 
another sort of return is exercised bv filing 
the return. Lucas v. Nat . Baseball Club 
(C. C. A.) 42 F. (2d) 984; Alameda Inv . Co. 
v. McLaughlin (C. C. A.) 33 F. (2d) 120; 
Levi Strauss Realty Co. v. United States 
(C. C. A.) 41 F. (2d) 55. * * * 


In the case of Duke Power Co. v. Commissioner, 


supra, the court, speaking* of the election granted 
by Section 240 of the Revenue Act of 1921, s^iid 
(p. 545); ; 


A corporation is owned by its sharehold¬ 
ers, who are the ultimate source of po\fer 
controlling its corporate action. If jits 
stockholders decide that its best interests Re¬ 
quire tiling* by it of a separate tax return, 
no provision of law denies it this privilege, 
but in that event the effect of its action isi to 
deprive its associates of the benefits, if th^re 
are any, of a consolidated return, and im¬ 
poses upon each the duty of filing a like 
form of return, but if all the corporations 
affiliated be owned by the same interests, 
and that of course is the presumption Ion 
which the right is made to rest, it is fair j to 


assume that they will act harmoniously ahd 
for the interest of the common owner, abd 
it is the recognition of this common owner’s 
right to set off against his gains in the o|ne 
his losses in the other that induced the per¬ 
mitted consolidated return. 


Petitioner does not dispute the correctness of tpe 
rule laid down in the above cases but argues tljat 
the facts in the instant case are such as to remote 
it from the operation of the general rule and to 
bring it within the decision of this Court in the c^se 
of Pictorial Review Co. v. Helvering, 68 F. (2b) 
766. | 

In that case the Pictorial Review Compapy 
(hereinafter referred to as Pictorial) owned tjhe 
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entire capital stock of five subsidiaries and 20.94 
percent of the capital stock of a sixth company, 
The Excella Corporation (hereinafter referred to 
as Excella). Of the balance, 76.05 percent was 
owned by the various stockholders of Pictorial, 
making a total of 96.99 of the issued stock of 
Excella owned bv Pictorial or Pictorial stock- 
holders. When the returns for the year 1924 were 
due, Pictorial filed a consolidated return including 
the five subsidiaries, but not Excella, which filed a 
separate return. The reason Excella filed a sep¬ 
arate return was because at that time Article 633 
of Regulations 65 made such action on its part man¬ 
datory, but in 1927 this particular regulation was 
revised by the Treasury Department and the stat- 
ute differently interpreted, the result of which was 
to bring Excella within its terms. Thereupon Pic¬ 
torial filed an amended consolidated return for 
1924 and included therein Excella. The question 
involved was whether the filing of a separate re- 
turn for 1924 by Excella constituted an election 
under the Revenue Act of 1924. This Court held 
that the filing of a separate return did not consti¬ 
tute an election, for at the time the return was due 
the regulations of the Commissioner, which have 
the force and effect of law, prohibited the inclusion 
of Excella in the consolidated return. In the 
course of the opinion it was said (p. 768) : 

We have, therefore, here a case in which 
Excella filed a separate return solely because 
of a mandatory provision of a Treasury 
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regulation, but which now the Commissioiier 
says was an incorrect construction of the 
language of the Act—in other words^ a 
wrong decision. And such we assume it was 
and that the later revision is more nearly 
in consonance with the intent of Congress. 
But the regulation, while it lasted—some 
four or five years—was none the less bind¬ 
ing, for it is not claimed, nor can it be, that 
it was not “addressed to and reasonably 
adapted to the enforcement of 77 the Act, 
and equally it cannot be suggested, much 
less urged, that it was so inconsistent with 
or in conflict with express statutory pro¬ 
vision as to be plainly wrong, and unless cine 
or the other it was as binding as the statute 
itself. Maryland Gas. Co. v. U. S., sup'fa. 
In plain speaking, as it now develops, it ^jas 
a definition of the terms of the Act which 
further consideration had shown to be too 
narrow. But while it continued, it was a 
lawful rule lawfully adopted in the enforce¬ 
ment of the Act, and, considered in that As¬ 
pect, Excella on its part and petitioner |on 
its were bound by its provisions. To hojld, 
therefore, that in filing a separate return 
Excella manifested a free or deliberate 
choice would, we think, be patently unjujst. 
If it did not exercise a free and deliberate 
choice, if what it did is what it was then con¬ 
strained by law to do, then obviously it did 
not at the time exercise the option givenj it 
by Section 240 of the Act, and we can think 
of no good reason in law or justice to say 
that once the bar was removed, it was not 
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entitled to assume tlie status and exercise the 
rights from which it had been previously ex¬ 
cluded. * * * 

The instant case is readily distinguishable from 
the Pictorial Bevieiv case. There the regulations in 
force at the time the return was filed prohibited the 
inclusion of Excella in the consolidated return, 
while in the case at bar the regulations in force at 
the time the returns were tiled permitted the Re¬ 
frigeration 'Products Company to be included in a 
consolidated return. 

Petitioner’s fiscal year ended September 30,1927, 
and Treasury Decision 4100, VI-2 Cumulative 
Bulletin 79, amending the regulations so as to per¬ 
mit the filing of consolidated returns in cases such 
as the one iinder consideration, was issued Novem¬ 
ber 12, 1927. The return which purported to be a 
consolidated return of the operations of petitioner 
and Norge Corporation was not filed until January 
16, 1928, over two months after the issuance of 
Treasury Decision 4100. Yet petitioner argues 
that it was deprived of its election. It would seem 
that two months was sufficient time to enable it to 
make up its mind whether to file separate or 
consolidated returns. 

Further, petitioner and Norge Corporation must 
have given thorough consideration to the question 
of whether the Refrigeration Products Company 
should be included in the consolidation, for at¬ 
tached to and made a part of the purported consoli¬ 
dated income-tax return of petitioner and Norge 
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Corporation for the fiscal year ended September 
30,1927, is a schedule showing how the stock of t|he 
three corporations is owned, the last two para¬ 
graphs of which read as follows (Exhibit A, shbet 
numbered 41) : 

The Norge Corporation has chosen Sep¬ 
tember 30th as the close of its fiscal vear ahd 

* i 

has elected to file a consolidated return with 
the Detroit Gear and Machine Company. 
The Detroit Gear and Machine Company lias 
secured permission from the Commissioner 
to change its closing date from December 
31st to September 30tli, a copy of such lettjer 
being attached hereto. 

The Norge Corporation has elected not |to 
consolidate the operations of Refrigeration 
Products Company. (Italics supplied.) 


In the face of those statements petitioner argues 
that a definite and positive election was not made. 

Norge Corporation owned all the stock of peti¬ 
tioner and 75 percent of the stock of Refrigeration 

| 

Products Company, the remaining 25 percent be- 
ing owned by petitioner. With such control it mijst 
be assumed that the Norge Corporation was the 
dominant or controlling company and dictated the 
policies of its subsidiaries. 

It is submitted that the filing of a separate lie- 
turn by Refrigeration Products Company was de¬ 
liberate and premeditated and that petitioner wRs 
not misled by a set of regulations which were Re¬ 
pealed over two months prior to the time the pur¬ 
ported consolidated return was filed. 
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The second point argued by petitioner concerns 
the following statement from the Board’s mem¬ 
orandum opinion (R.12): 

The petitioners stand upon the returns as 
made, insisting that despite statutory affili¬ 
ation thev had the right to file such returns 
as they did and that the respondent is 
thereby bound to compute their taxes 
accordingly. 

It is apparent from the Board’s opinion that the 
above statement had nothing to do with the decision 
of the case. In support of its opinion numerous 
cases were cited, all of which hold that the right of 
choice or election to file one or the other kind of 
return is exercised by filing the return. Even 
though petitioner does not- stand on the returns as 
filed, it is now too late to change as the election 
has already been made. 

CONCLUSION 

It follows that the decision of the Board of Tax 
Appeals is correct, is in accordance with law, and 
should be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General. 
Sewall Key, 

Ellis K Slack, 

Special Assistants to the Attorney General. 

October 1934. 
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